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PREFACE. 

d | ro | | e. / 
THE FIFTH EDITION 
or 


THE MODERN REPORTS. 


HE [pt Edition of Tux Mopzzx Rurenrs was 

publiſhed about thirty years ago, in ſeven volumes 

folio, under the auſpices of Mx. Picxzring's name; 

and, in the title-page, it is ſaid, that many thouſands of 

new and proper references had been added. To thoſe 

ſeven volumes the induſtry of ſeveral later Reporters has 4 
added five more; but in the margins of the additional 

volumes a very few. ſolitary references only are to be 

found. The whole work, previous to the preſent edition, 

conſiſted of collections of Sclect Caſes in Law 

Equity, from the Reſtoration of CHARLES THE SO 

to the death of Gzoros THE Figrvrt ; the merit of which, | ” 
and their long admittcd authority in the ho wo 5 
6.00 will „„ N 


| The former eee ee ee 


and the n 
OY 


| PREFACE TO 
on its ſcarcity, à very high premium was gradually ſuper- 
induced upon the original value (a) : this conſideration, 
conjoined-with, the idga of igtroducing the many judicial 
and parkamentary alterations which ſeveral of the 
points of law have undergone ſince its ff publication, 
induced the Proprietors to furniſh the nn, 
50 a new edition. 
en er IT 8 
Tux TExr of AE laſt Edition, in the collocation of 
words, and in the punctuation of the ſentences, is in 
ſeveral places very imperfect: It has therefore been care- 
callated. with that of the original. impreſſion, and 
ſich” alterations made i in the preſent Edition as appeared 
to be neceſſary. 


A variety of Caſes, without any name to them, are, 
in the former edition, frequently crowded together in ſo 
confuſed a heap, that, in the firſt ſeven volumes, the 
marginal references of one Caſe are not, at firſt ſight, 
clearly diſcernible from thoſe of another: this aggrega- 
tion has been ſeparated, and the reſpectide Caſes diſtin- 
guiſhed by the title axonymovs,” except where, on 
comparing them with contemporary Reporters, -the true 
* de ales ve 6 ** 


very imperſc& and ee; erroneous abfiratis of 
ee in 
the margins of the old editions; theſe therefore have 
deen, in a great number of inſtances, entirely expunged, 
P. ̃ ͤ VHOY TOS Brann” 5 
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THE FIFTH EDITION. 


mm che arguments of Counſel, and ſometimes in the 
deciſions of the Court, the perſons delivering their opi+ 
as Mr. Attorney, Mr, Solicitor, The Chief Juſtice; The - 
Court, &e. leaving it uncertain who they were. In the 
preſent Edition, therefore, the names of the ſeveral Judges 
ofthe Court in which the queſtion was debated, as well aa 
thoſe of tz ATTORYEY and Sonterro GrarAt of the 
time, have been prefixed at the commencement of every 
Term, in the e eee eee STRANGE'S 
ev | L % HA 4. dre” 
| Y ' hy 
Tun Manet ans edhe; Ny * as Mr. — 
io's publication extends, are certainly very numerous 
were either inapplicable, or made to books of doubtful 
authority. An attempt, however, to remove the labours 
of ſo eminent an editor as Mr. Pioxxatud would perhaps 
the Marginal Refefences as they ſtand in the firſt ſeven 
volumes have been left untouched, except only thoſe 
which, upon a very careful examination, appeared to have 
no relation whatever to the ſubje& they were deſigned to 
illuſtrate, and except altering the cireumlocution with 
1 are mann 


conic abbreviations of 8. Mod. 10. A 11. Mod, 
and 12. Mode , 
ul 

Tax Norms neee ——— fink 
of the Cafes as ſeemed to the Editor to tequire explana- 
tion, are placed ſeparately at the bottom of each Caſeg 
and no pains have been ſpared to render them a8. 


. * 
* * 
* 4 
— 6 - 
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" PREFACE: TO \ 
> Ir is well known, that moſt of the Caſes, eſpecially in 
the firſt volumes of the work, are differently reported by 
many contemporary Reporters; the ſeveral Reports of 
the ſame Caſe therefore have been compared with each 
other; and the material points in which they differ, and 
in which they agree; marked out,' and accompanied by 
references to ſuch- eee e g 


ee ee ee eee 
ad the Acts of the Legiſlature have ſince made upon 


tue Law of the Caſe, are alſo introduced; and in order 


to render the worxs more full and complete, a reference 
is made to „ eee eee eg 
N fi 


2 The i” afſitance of ſeveral reſpeRable Chang: 
ters in the Profeſſion, induced the Editor to hope, when 
he firſt engaged in the undertaking, that he ſhould be able 


to amaſs a ſufficient collection of Mamſcript Caſes to 


continue the work, by an additional volume, through 
the ſeveral chaſms which have. been left open by ſub- 
ſequent Reporters, to the commencement of Taz Tzxrxm 
\RxyoxTs ; but this hope, to the extent in which he in- 
| -dulged it, has, for the preſent at leaſt, been diſappointed : 
Ie has, however, been enabled to introduce a, great 
aun of New Coe from ot Arti, 159 
preſent edition. | 


In Tux Szventa VoLUME will be 1 32 Collection 
af Caſes argued and determined in the Courts of King's 
Bench, Common Pleas, and Chancery, from Eafter Term 
n the ſixth year of GzoRcs. THE SzconD to Michaelmas 


Lem in — year of Grone TH Sacono. 
The 


* 


&, 


M-; 


THE FIFTH EDITION. 


The Caſes are one bundred and fifty-five in number (4). 
fixty-ſeven of which, namely, thoſe printed in 7tahies in the 


e are not reported in any other book. 


Part 
9 Sms AR Rex v. apap 
Hearne v. Buſbell, - + Fer v. een, 0 
Rex v. Mayor of Eveſham, Rex v. Ellams, = 
Gambier u. Wright, Colonel Pitt's Caſe, 
Rex v. Taylor, Colmer v. Clark, © 
Rex v. Carter, Tryon v. Carter, 
Smith v. Boucher, Rex v. Pritchard, 
Thomas v. Biſhop, Rex v. Smith, 
Braſſey v. Dawſon, Ruſſen v. Coleby, 
Kent v. Kent, Robinſon v. Beilby, 
Gilmore v. Horton, Hallett v. Lawton, ' © 
May v. Oſbourne, Aſhburnham v. Bradſhaw, | 
Webb v. Dwight, Adorſe v. Fames, | 
Rex v. Hooker, . Shipman v Thompſon, 
Rex v. Halford, © Cockerill v. Armſtrong, 
Rex v. Pole, Drinkwater v. Qusnill, 
Comber v. Hill, Davis v. Powell, 
Rex v. Griffin, Bayley v. Lloyd, 
Arthur v. vn. King v. King, + 
| Eaton v. Southby, 
Pitt v. Evans, 
Cambridge v. Lam, 
Pain v. Womanſell, 
Mathews v. Lee, 
Pingar v. Smith, 
Rex v. Willis, 
Olive v. Ingram, 
Vaughan v. Brown, 
Rex v. Gardner, 
Rex v. Edwards, 
Thruftout. v, Grey, 
Rex v. Wyvill, 
Rex u. Harman, ; 
Sheriff of Hampſhire v. Gadfrey, 
Waring v. Bletchington, 


Colthurf. 
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8 eee 
taken by a M. Waionr ; the remainder are certainly 


3% 


Selmon v. Courtenay, 
Gurnett v. Wood, © 
Luſhington v. Doſe, 
Nelſon vs Baek, 

, Rex v. Howard, 
Rex v. Greenwood, 
Rex v. Pocock, - 


Walton v. Jordan, 
Rex v. Munoes, 
Haſwell v. Shallee, 
ord's Caſe, 
Rex v. Bigaman, 


Rex v. Morgan, 7 p 


Warden v. Rans,. 
Shuttleworth v. mn 
Talbot v. Hubble, 
Roe v. Roe, 
Boyer v. Bampton, 
Rex v. Nance, + ; 
Bartlett v. Gawler, 
Jobnſlon v. Wi 


| Bradford v. Brien, 


... 
* 


Peaciy v. OB e 


Rex'v. Dr. "Bland, [<> {#9 
Marlow v. Forbes, © 
Vernon . Jefferies, | * 
Elliflon v. m * 77 
Martin v. Jenkins, = 


—- 


Dormer v. Parkhouſe, 


Rex v. Mayor of wens, 
Jones v. Gegg, | 
Dent v. Coates, 

Rex v. O' Brie, 
Morgan v. Griffith, 
Rex v. Seymour, 
Rex v. Evindon, 
Portland v. Nn, 


Rouſe v. Patterjong. . 


| . Rex v. Sparrow, 
Rex v. Betteſworth, & 


Rex v. Crof ts 
Rex v. Jen our, 
Rex v. Harman, * 


Smith v. Hugging  — 
Rex v. Jones, 


Barnſley v. Baldwyn | 
Hamilton v. Atherleys © 


Thangfon v. n, 


Smith UV, Scarffe, at's Hd 


Wilder v. Hendy,- 


Dent v. Coates, « a 
Hayſman v. Aan, * 
Godman v. Morley, 48 
Oates v. Jackſon” |» 
Cheſton v. Crawleyy * 4 

Fiſher v. Kitchenma, 
Gneridg v. c,. 4 

| 65 D. 


THE FIFTH EDITION. 
the production of Luxx Benxs, Eſq. an eminent Barther 
e ee 


In tus Ninta Votuut will be found an \ addtional 
Collection of Caſes in the Court of Chancery during the 
time of Lond HARDwiekz, from Michaelmas Term in 
the tenth year of Groxor Tu SzconD, to Trinity Term 
in the twenty-cighth of Gro THE SECOND. Theſe 
Caſes (a) fill cwo hundred and nnn pages : are 


9 

— — — — — 

Dabble v. Elftel, dr Pilgrim v. Kinders, - 

Duckworth v. Tunſtall, Hehinſon v. Str, 

Griffin v. Fawſon, Milbourne v. Read, 

Ratcliffe v. Goodcheap, George v. Kinch, 

Boſworth v. Budgen, Malleck v. Lg | 

Read v. Vaughan, Hall v. Douglas, 

Cary v. Jafenſen, Wynne v. Wynne. 

Plumb v. Marſen, | 

(a) Evitt v. Williams, Salt v. Chambers, 

Garbut v. Wilſon, KRobinſon v. Cox, 128 

8 heldon v. Sheldon, Aan v. Parkinſon, MF” ED 

Boughton v. Boughton, Gibſon v. Stiles, | 
| Cheeſeman v. Partridge, Chapman v. Turner, 

Graydon v. Hickes, | Partridge v. Partridge, $5 

Says v. Price, Northey v. Northe , 

Serreſby v. Hollins, Kennedy v. Ackland, 2" 
Attorney General v. Lord Mayor of York «. Pilkingtra, | ' 

Gower, , Lockwood v. Ewer, A, | : 

Pomfret v. Murray, Patman v. Seymour, 

Ex parte Gumbleton, . Bagſhaw v. Neuen, | 
Crop v. Norton, Brizick v. Manners, 0 9 
Hodſell v. Buſſell, Attorney General v. ee 

Newſtead v. Johnſton, *© Gomer v. Graham; 

Sterling v. Penlington, Rogers v. Downs, 5 12 i 

Gower v. Grovenor, Jackſon v. Butler, 4 

Harvey v. Harvey, | ID v. Sterne, 


Williams 


— * = 
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ninety in number, and f/ty-!wo now for the firſt time 
reported ; they were-all of them, except the laſt thirteen, 
printed from a collection of Manuſcript Caſes preſerved 
in the library of the late Sa dux SaLiTs, Eſq. of the Inner 

Temple ; they appear to have been taken. with great accu- 


nach, and many of them bear the author's name, which 


E n 28 it — in ah 1 eee 
Williams v. Williams, © Attorney Generalv. FO 
Bell v. Howard, Bedford v. Gilſon, © 
Woodcroft v. Kynnſton, Ex parte Turner, 
IVefton v. Bowes, —© . Selwyn v. Honeywood, 
Ward v. Henſel, *-  * Wilkinſon v. Sterne, 
Bennet v. Vade, —_» Wingfield v. Newton, 
Richards v. Baker, Pipon v. Pipon, 
Richards v. Sims, FJubſen v. Petty, 
— Y. Fitzgerald,  Meadbarn v. Iſdal, 
Thornhil v. Evans, © Skip v. Edwards, 
Herner v. Bendloes, iat v. Smith, 
Smith v. Wyatt, Dillon u. Green, © 
Clerk v. r | Maß v. Patterſen, 
Hall v. Carter, Furnwiſe v. Crew, 
eee Sur Giblet v. Read, 
ton, Jenes v. Legg, 
Ex parte Phah s, Lud o. Manly, : 
| Stanhope v. Cope, ' Gwyn v. Hook, 
Stringer v. New, Parſons v. Parſons, 
Montgomery v. Attorney Getere, Ex parte Winches efter, 
 Sergiſon v. Sealey, | Bailey v. Wilſon, 
L. een v. Aoulfton, Bland v. Bland, 
Steward v. Eaſt India Company, Ellinor v. Garton, 
me ee. Paget v. Gee, ö 
derb, Kiten v. Lord Middleton, 
Sergiſon v. Sealey, Wilkes v. Holmes, 
- Ekvys v. Themp/on, Adams v. Danvers, 
Patterſon v. Tach, Botolet v. More. 


ZZ 


THE FIFTH EDITION. 


The laſt thirteen Caſes in this volume were kindly ſent to 
the Editor, through the hands of ane of the Proprietors of 
the work, by CrarLes BuTLER, Eſq. of Lincoln's hm; a 
gentleman whoſe liberality is co-extenſive with his learn- 
ing, and to whom” the Profeſſion is already much in- 
debted tor his valuable labours in the modem editions of 
Coxx uro LITTLETON, 2 


To Tur ELevenTH Volvux is added a Colleftion * 
Select Caſes in the King's Bench, from Trinity Jem in 
the fourth year of Gzoxcs Tu Finsr, to Michaelmas” 
Term in the fourth year of GzoRGE THE SECOND. © They 
are one bundred and thirty-fix in number, ſeventy-eight of 
which are not reported in any other work (a). . Theſe ' 


(a) Gough e. Simpſon, | 
Rex v. Hales Owen, ' Rex v. Grant, 


Paine's Caſe, s - Morris Caſe, 

Rex v. Walderſham, | Rex v. Lowton, 

Eyres v haranes, Rex v. Corratt, 
0 Trott v. Gage, F Anonymous, : 


Arnold v. Meredith, Taylor v. Fefts, 
Gough v. Crear,: | 


Crake v. Leach, 


Rex v. Mayer of Bridgewater, | 
Rex v. Wilders, | | 


| $6-N R E F A C FE T © = 1 5 
Caſes were ſelected from a Collection of Law Manuſeripes, 


* ” % 
» * : 
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the production of JowaTHAN Wrrrs, Eſq. Barriſter 
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Hammond v. Rara | Smith v. Trigg, N 
Dean of Weſtminſter v. Herbert, Bernard v. Fitzhouſe, 
Rex v. Dobbins, Button u. Heywood, _ 
Gardner v. Wallers, 
Spiller u. Andrews; 
Saber v. Darh, 
Bremm v. Newton, © 
Sheen v. Lammas, 
Hegven v. Davenport, 
Army Cruſis v. Barneſleyy 
= ulamſon v. Mathews, . 
Maleplaint v. Diſton, 
Beamond v. Rowland, 
| e Hayne v. Manning, 
Nicholſ u v. Simpfony -- Hranley u. F rakier, 
Bayley . Burman, . * Rex D. Carter, 
Stephens . Carel, Cotes v. Robinſon, 
Rex v. Gibſon, + Cafe of Lamb th ban. 
Kex. v. Fe. Mints, . Badermine u. Pita, | 
| Rex u. Iflip, _ .. Rex v. Carliſle; * 
Cumber v. Wade, Amwell v. St. John's, 
- Sibbord v. Quin, Ker v. Laſbmere, 
Cutler v. Goodwin, ü 
. Bodmin u. Pike, _ | Jenney v. Herle, N e 
Graveney v. Feyerſham, - Rex v. Borrought, . , 
Wright v. Hammond, + Horn v. Caper, — 
_ Crompton v. Ward, Rex v. Edwards, | SEC 
Woodford v. Green, Ker v. Cripland, 
Jeffrey v. Woody _ __ _- Skipwith v. Green, 
| Firzacherly v. Wilthire, Ce Neve v. Skill, 
Stratford v, Neale, Rex v. Hull, 
Rex v. Crompton Martin, Parker w Gi 
Vicars v. Worth, | Baron Price v. 
Gronehouſe v. , . Rex u. Abley, 


| Peters v. Gillam,... | - 3 
Pitt v. Coney, " a8); | Rex v, Maſen * — 8128 


/ 
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at Law, and were preſented to the Editor by WTA 
BLeanaRe,. Eſq. a gentleman who is now employing his 
active talents and independent mind to the advantage 
of the Public, in diſcharging the important and uſeful 
duties of a Magiſtrate, for the preſervation of ibe gener 
enn 
. dan 5 1 3 
To dis Edicon therefore bare dab ae Shiv 10 
dred and eighty-one Caſes, of which one hundred and bir 
ſeven have never before appeared in print. The greater 
number of them appear to poſſeſs an extraordinary de- 
gree of merit ; the ſtatement of the facts, the arguments 
of Counſel, and the judgments of Court being extremely 
full, and bearing every intrinſic mark of correctneſs and 
authenticity, more eſpecially thoſe which are inſerted in 
the Seventh and the Ninth Volumes. The Manuſcripts 
of all of them have been preſerved with every poflible 
care, and are now in the poſſeſſion of the Publiſher, open 
to inſpection, 


Tux Inpxxs to the Firſt, Second, Third, Fourth, 
Fifth, Sixth, Seventh and Eleventh Volumes are entirely 
pew, and thoſe of the remaining Volumes have been 
carefully corretted. 


4 : 
wy — — 3 — — 
Y -- v 4 - © — 2 — — — — * 
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Fax David, Caſtle u Richardſon, 
Purſell v. Purſell, Palmer v. Ekins, 
Macleod v. Slee, _ Johnſton v. Wet, 
Smith v. Bailey, Rex v. Aynhoe, 

Rex v. Pratt, -  Kinnerſton v. — 
Lndads v. Smith, Rex v. Franklin, 

Rex v. Farlow, Carr v. Geſlington, 


ex v. Mayor of Canterbury, Wright v. Canning, 
W GO PEN be 


—_— - 
äU—U— p — U —U— 2 — 
* 


FREFACE TO THE FIFTH EDITION. 
Tu Naurs or Tae Cars to all the Volumes, which 


TP | ca 
The Editor has thus endeavoured to render the work 
more [uſeful to the Profeſſion ; but in an undertaking: 
"with ſo many difficulties, and in which fuck 

variety of labour was required, it would be in vain to 
8 
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ADVERTISEMENT 


T O T * 
FIRST EDITION. 


HESE RzeyorTs, the firſt, except the Lord: 

Cnitr JusTice VAuGHaAN's Arguments, that 
have been yet printed of Caſes adjudged fince His 
Majeſty's happy Reſtoration ; though they are not pub- 
liſhed under the name of any eminent perſon, as ſome 
other ſpurious ones have been, to gain thereby a 
reputation, which in themſelves they could not merit ; 
were collected by a perſon of ability and judg- 
ment, and communicated to ſeveral of known learn- 
ing in the law, who think them not inferior to many 
books of this nature which are admitted for authorities. 
A great and well-ſpread name may be requiſite to ren- 
der a book authentic, and to defend it from that com- 
mon cenſure of which this age is become ſo very 


liberal; but its own worth is that only which can mak 
it uſeful and inſtructive. ? 


TAE READER will find here ſeveral Caſes (as well 
ſuch as have been reſolved upon our modern acts of 
parliament, as others relating to the common law) 

"23" which 


1 
ADVERTISEMENT TO 


which are prime impreſſionis, and not to be found in 
any of the former volumes of the law; and the pith 
and ſubſtance of divers arguments, as well as reſolu- 
tions of the reverend Judges on many. other N 


and difficult points. 


* indeed, chough in every caſe the main thing 

which i it behoves us to know is, What Tus Jvpoxs 

GET. — take and define to be law; yet the ſhort and conciſe 
vation upon way of reporting it, which is affected in ſome of our 


p_— books, doth very ſcantily anſwer the true and proper 
end of reading them ; which is not only to know what 
is law, but upon what grounds and reaſons it is 
adjudged ſo to be: otherwiſe HE sTrUDENT is many 
times at a loſs and left in the dark; efpecially where 


he finds other reſolutions which ſeem to have a ten- 
dency to the contrary opinion. 


In this reſpect, theſe xEyoRTs will appear to be more 
ſatisfactory and enlightening than many others: ſeve- 
ral of the Caſes (eſpecially thoſe of the moſt important 
conſideration) containing, in a brief and ſummary 
way, what hath been offered by the counſel pro and 
con, and the debates of the reverend Judges as well as 
their ultimate reſolutions; than which nothing can 

ore contribute to the advantage of the ſtudious rea- 
5 and to the ſettling and guidance of his judgment, 
not only in the point controverted, but likewiſe in 
other matters of law where the reaſon is the ſame. 
Us; eadem . idem jus. 


As to the truth of theſe Rxrokrs, though the mo- 


deſty of the gentleman who collected them hath pre- 
valled 


THE FIRST EDITION. 


yailed above the importunity of the bookſeller, and he 
hath rather choſen to ſee his book than himſelf to gain 
the public acceptation and applauſe, whereby it hath 
loſt ſome ſeeming advantage which the prefixing of his 
name would have undoubtedly given it; yet the rea- 
der may reſt aſſured, that no little care hath been taken 
to prevent any miſtakes or miſrepreſentations; the 
judgments having been examined, and the authorities 
here cited induſtriouſly compared with THE Books out 

of which they were taken, | 


a4 


MODERN REPORTS; 
OR 


SELECT CASES 


ADJUDGED IN 
THE COURTS 
mT, 0 7 3 
K IN G'. B-E N G H. 
HANCERY, COMMON PLEAS, 


AND 


EXC HE QU E R. 


VOLUME THE FIRST. 
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be broken, the feoffor may enter; for the diſſeiſor held the eſtate for may enter oa 
bject to the condition; and ſo did the conuee, for he cannot be condition-bro<- 
in of a better eſtate than the conwſer himſelf was. 2 
elaim have inter vened.Poſt. 217, Owen, 141, Co. Lit. 240. b. 1. Co. 124. 9. Co. 106. 
ro, Co. 98. Cro. Eliz. 979. Cro, Car. 577. Com. Rep. 547. Ld, Ray. 730, 782. Stra. 1128. 
2. Ark. 631, 1. Peere Wins. 270, $20, 3. Peere Wms, 288. 368, See the Hargrave edition of 
Co. Lit. 239. note (1), and 332, note (1). Cop. 70. „ 


Da cent Swayne. 025 16 
AN acTIoN UPON THE CASE was brought againſt one for ſuing An aQtion on the 
* > the plaintiff in plactto debiti for fix hundred pounds, and falfly % lies for 
and maliciouſly jan": to the bailiff of We/tminfter that he did — 1 2 | 
owe him fix hundred pounds, whereby the bailiff inſiſted ether us ct 
upon extraordinary bail, to his es, &. The defendant cial ban. 
traverſes, 8 HOC, that he did falſly and malicioully affirm S. C. 2. Sid. 424. 
Aminſter that he did owe him ſo much, —W ry. 50.1. Lg. 
NINGTON moved in arreſt of judgment, that the action would 2 
not lie; but the plaintiff had judgment. 1. Vet: 45S. 


© Keynes, Chief Juftice. If there had been no cauſe of action, '- dend. 238, 
an action upon 1 e has a recompence 2 = 1 


you in an action of two thouſand 
uld not find bail, and keep tice all this Term, 8. Mod. 227. 

and this is found to be falſly De naked my, ſhall not you have 12. Mod. 208, 
an action for-this ?— TwisDEN, Juſtice, ſaid, that he knew this to Pg. 2 * 
5 have deen SRRI EAN RoLL's opinion. & 10. Mod, 145. 
Monk rox, Fuſtice. Foxley's (a) is, that if a man be 14.229, 217. 
outlawed in 232 . e 0 2 known, an action N 380. 
upon the caſe will lie: ſo an action hes againſt the ſheriff, Dougl. 18. 


if reaſonable bail. be offered and refuſed. | 215. 359- 
1 * Ip? 1. Ter. Rep. 33 f. 
() 2. Roll; 703. | 5 18 | 


2 P f B 3 Anonymous. 51. 183. 


151 
3 


n 2. Show. Clare; ES ho bat. 


Caſe 18. 
If the phintiff 


die between tl e 


day of niſi prix 
; and the day in 


Michaclmas Term, 21. Car. 2. ** 


oY . Anonymous. e 
Ibn, Juſtice, If three men bring an e . 4 


defendant 
him. 


' might declare 


put in bail at the ſuit of four men, they cannot dey 
t in bail at the ſuit of one man, A 


Smith and Another againſt Irih. | 
UDGMENT was entered as of Trinig Term for the queen 


mother, and a writ of enqui 
returnable- this Term,” and -the 


was taken out 
vacation time.— 


44 in the 


bank, the 2dien RESOLVED, that the firſt was but an interlocutory Judgment, and 


ſhall abate. that the action was abated by ber death —T wisDEN, 
Some have ry how þ += ſhall come to make the 


Sed guerre. 


Hate, pt. yo v. the 
a 


Cio. Car. 509. 
2. Leon. 263. 2. Keb. 584. 449. 477. 


a Keb. 477» 


2 


f 1 


3. Fac. 1. c. 7. 
zn 


2 368, b. > 
loft. 209. 


— 149. 


n 274- 1» GAs P. C. 272-377 


attorney for 

extortion, in 

a cauſe which 
was m- 


ployed to pioſe- - 
cute, muſt ex- 


548. 


uſtice, 
th of 


party appear between the verdict and the day in bank ; and I 
— 2 it offered by affidavit ; by ſuggeſtion upon the roll; 


and by mation, 


1, Vent. 235. 
3+ Keb. 160. 466. 4+ Co. 39... 


* 17. Car, 2. g. 8, in all actions 
ath of either party between the 
une Bf poten Be non 
alledged for error, fo as ſuch judgment 
be entered within two Terms after ſuch 
verdict, See 1. Lev. 277. t. Salk. 8. 
2. Keb. 800. 2. Vern. 220,-And by 


8. & 9. Will. 3. c. 11. f. 6, in all actions 


commenced in any court of record, if 


The Caſe of Troy, an Attorney. "us 


1. Sid. 131. 
129. Strange, 47. 


6. Mod, 142, 1. Mod. 6, 
x. Com. Dig. 56. 
either plaintiff or deſendant die after an 
interlocutory judgment, and before a 
final judgment obtained, ang the action 
be ſuch as might beoriginally maintained 
by or againſt the executors or admini- 
ſtrators of ſuch plaintiff or defendant, 
it hall not abate by reaſon. of ſuch 
death, See 3. Term Rep. 43P» 


* 


information A N INFORMATION of extortion againſt TROY, an attorney, — 
It was moyed in arreſt of judgment, that attornies are 


not within any of the ſtatutes 


againſt extortion ; and therefore 


2 the information concluded ill, the concluſion being 5 * 7857 
attorney. Aatuti —TwispEx, Juſtice, The ſtatute of 
is expreſs againſt attornies.—KELYNGE, TON 

ws adviſed, that attornies are within 


—.— 


It was aft 


. See alſo 2. Geo, We 72 23 Stra. 1 
in arreſt of j 


t Flas r, that 


the information was eien in the law 3 becauſe Six Thomas 


Y — informed, that Ar. Trey 

ommon pleas, did, at Maidſtone, — one Collop to 

ebt, at the ſuit of one Dudley Sillinger, Fc. ; and this 

vs. Sc.; but it is not expreſies 
be impleaded. 


prefaly alledge in what crars the drfondate was ee 1. Sid. 434. 8. C. 3. Keb. 
x. Jones, 65. Noy, 76. 2. Roll. Ab. 32. 75. 2 


383: ur 8. Mod. e ed ar 


e 
was ad grave damnum 


in what court he c 


* 


of the court 
impleaded 


an attorn 


1. Roll, Ab. 16. 1. Roll, Rep, 
JECONDLYy 


Michaelmas Term, 21. Car. 2. In B. R. 


SEconDLyY, That which the defendant is charged with is not an Tuts Cazx or 
offence ; for he ſaith, that he did cauſe him to be impleaded, Tor, = 
and received the money the ſame day; and perhaps he received t. 
the money after he_had b W 
Turn, Then it is not ſufficiently alledged, that he did illicis Bum mut 
receiye ſo much; and extortion ought to be particularly al- be red | 
Jedged. ' 193 5 — 0445 
Fou rl v, There is not any ſtatute that an attorney ſhall receive . 
no more than his juſt fees. e profeſſion of an attorney is At 
common law, and allowed by the ſtatute of Fe/tminfler 1. c. 26. ; 2 
and the * ſtatute of 3. Jac. 1. c. 7; does not extend to this matter. N. 6] 2 
Non conftat in this caſe, if what he received was for fees or no. $, 2:2 
FieTHLY, The ſuit for an offence againſt the ſtatutes muſt 


de brought by the party, not by Sir Thomas Fanſbaw.  _ 1 3 4 
KELYNGE, Chief Tuftice, If the ieyed will not ſue for Comp. z 

the penalty of os Bc Ca given by it Runte, yet the king 7 2 
may proſecute to turn him out of THE ROLL, | _ 


Twisox, Juſtice, I doubt chat; nor is it clear, whether 
an information will lie at all upon that ſtatute, or not; for the 
ſtatute does not ſpeak of an information. 


criminal, an information will lie upon that ſtatute, though not 1 Burn Rey. 


T wisDEN, Fuftice. It appears here, that this money was not 10. Co. 75. b. 

received of . for N againſt Cullp ; but he ought to 1. Sk. 3276 

ſhew in what court the i ing was; for otherwiſe it might be . 25+ 
before The Mayor in his r. To which TR Cour 


8 Burnet againſt Holden, Executor of Greenhill. Caſe 20, 
HERE were two points in this caſe, FigsT, If the defendant 17 a. defendant 
die after the day of niſi prius, and before the day in bank, die between the. 
Whether the judgment ſhall be ſaid to be given in the life of the 27 ⁹½ and the 
defendant ? $4. . 

SECONDLY, Admitting that it ſhall, yet, Whether the executor tor bs. 
F — r UEY to ſatisfy wa Mach cnn. 


* 
= 5 bf 5 


To run Frazr it was faid, that the act of parliament fiir ere ce 


17. Cay. 2. c. 8. takes away a writ of error in ſuch caſe; ** ent. 
but there is no 2 to plead „ was ordered to tand 4 8, 2 Ker. 
in the paper; and, after argument, it was adjudged for the 785, hoon. 
o © a nes 


: by 6.4 | R * N 277. p | 
8. C. Ray, 210. Ante, 5, 8. Salk, 8. 6. Mod. 144. 1. Vent. 235. 7. Term Rep, 389, 
3. Term Rep. 557. a p . 
_  (s) See the ſtatute of B. & 9. WII. 3. the parties between the interlocutory and Po be 
e. 11, (. 6; ante, page 6. caſe 18, finatjudgment ſhallnot abaze the ſuit, or oe 
i» zotis ; by which the death of eitber of be alledged for error. + Sp 
| 34 Miller 


- 


= 


| KntyncE, Chief Juſtice. Whenever a ſtatute makes a ming 3. Hawk: . 


2, Burr. 20g. 834 · Cowp. 524-650, 


| — nombre is - e conceive it may be by preſcription. What 8 a 


* 


3 3 ſaid he was agent for him in the caſe. 
2. Show, — 1. Vent. 163. 383. 10. Mod, 53. 72. 12, Mod. 449 N L4. Ray. 4561 558% 


; e green at the grand ſeſſions in M ales, in 4 ere 


4, - = a 

+ © . ; | 

TR: 

* * 
Michaelmas Term, 21. Car. a. In B. R. 

| T* * 9 * | 
oo» #5 8 * 6 WF —— þ Þ%. ws - * ” 4 * * .. 

T pr ſea ot Mel Dae nl . 1 18 

| ler againſt Staples. a 


. Eofter Terms Al, Car. 2. * 4 51 Þ 15 


rr corporation of the. 1 7 Derby eſctibe to 


— man may grant may be preferibed for; Co. Lit. 123. is expreſs, 


withou Riker, Chief Fuſtice, In a foreſt the king ma 2 
9 common ee t you cannot pteſcribe for it; und 


conchant, _ may reſcribe for common without number i in grofs, then nay 
. drive al the cattle in a fait to the common 4 12 


"x 
OSS ? = SAUNDERS. But the preſcription is for their awn 23388 


8. C. . Sund. " TwisDEN, Fuſtice, If ou preſcribe for common without num! 
Ws you can put in no more cattle than what 
Lee. is 1 is proportionate to your land; for the law ſtints you in that caſe, 
3 — $70- to a reaſonable number (4), „But if you NN np fog. ihe for ommon 
. without number in g what is it that ſets auf bounds in 
42s, Cale? There was a ein GLY#v's time of Agen e. Stone 
1. Lev. 196. where Meſſelden preſcribed for common without number wi 
$. Lev, - fſaying levant et cauc hant; and that being after a'v4rdi&?, was h 
W363 sd but if it had been upon 4 demurrer it would have been 


y 


— Þ bl. Com. ne Todd, 4 Term Reps Jie 


LL .. 
mY * 1 * 2 


Nr 3 Swinnock. | 
* 2 AUS "ASSUMPSIT for way 
for money had * plaintiffs uſe} The defendant leads Fi, tha 
and received, tionem pradia, there was ar 
a pleathatthe rain and defendant, that the Tester. pay the money 


Tt the eee 


— .and he did pay it accordingiy. The 


dant ſhould pay „% This plea doth not only amount 1 to the 4 if iſſues 
— — 5 — 
60. we 
al. Suk 8 > CRE Is 
Hall EY" Wambel. 3 


| : queſtion was, Whether an action of ver weakd lis ip 
— — ona judgment given by the commiſſioners rn upon an 
rhfficmers of -- 8 before 1 


— 29, Winch. 6 354. 3. Roll, Abe Ceo. 

266. F346: Fe 7 * . 
S Vaugligy 47 againſt e 2 
e OF ERR brought to comes A —_— | 


tenant * cannot: © Want. 
eee 225 * = 


Ter. r ne s ele 7. 50. . 3. %. 


Mickaelmas Ter, 23. Can a. 10 B. K. 


AUNDERS. The point in law will be this, Whether 3 Vier A 
MA v a vouchee out of the line be and 0a -= 
(nh, ea e Nabe ae 7 TR 1 

#* Ms, Joxzs. bn 0 2 
named in the writ, as in the Your Broke Him. $. 9% 14. and ſo 
alſo in Plawden, 89. þ:3 but a voucher cannot be of one not named  *© ; 
in the writ re — = 
ae vouchers, becauſe cannot bring * A _ 
Terk be a counterplea to a voucher, and that de 5 
ee e Tein it is ahways peremptory 3 otherwiſe | —_—— 24 
i it be determined the ſame Term (c). r 3 


(a) See "the Year Books, 26, Ad. bot it is now —— | at 
pl. 2. 11. Hen. 4. pl. 23. 26. Hen. 6. ö 224 þ 
pb 40. L. 7. Pl, 20. Hen. 8. vol. l 
BL 2% ee. Inf 243- "7 The judgwent given at the O 5,1. 1 Ss: 
(6) This writ 3 is given by the ſtatute Seffion in favour of the demandazt was, af... | * 
of RoTLanD, 12. Edw. 3, »which-was - _ ter the aſſignment of this and ſeven other : 
eee . A 
3 - 7 : Mes " 220 7 10 | : " . 
dr Anonymous. eu 5 
A ou of triyer 80 converſion A brought 
| huſband and wife, ns Oe RT ISO ice. 
S diſcharged upon common bail. $9 i es 2 
rar fo "Is 
that the wife 1 
LryxsAv Kid the ory 175 ** 
1: Lev. 216. 6. Nod. 17. 1. Sd. 37. SEEDS 44. 1 OY 7 
1165. 127. 1272. 2. Bar. hy Salk. 115. . Wut. 124 S+. Bl. Rep, 4 eq 
" V —And the Caſe „ » - 2 8 
D TITS I 
1. Term Rep. 486. in peer: bur [if © fore 5 which plea muſt be in abatement, | % | 
the coverture be not Elearly made out, __—_— Milner v. Milnes, 3. Ter. * 
r "ki ka - See allo Clerk . Nori, +» 1 = 
on. avtine in on, a les L Rep. C.B. 235, anda, Tre 2 5 
n 6 Yorrut en et AsSeap s dd W c 16,” 3B 
| Ae 6 he be bid e Seen heb If x er Pro cer "MF 
be ſued time enou . ˙— a = 43 
2 judgment may given, otherwiſe not. 15 . "> 'F 5 
77. W Mod. 192, 8 * *. = 
795 N Wars bes a „ L 
ASSUMPSIT was brought upon two /rveral promiſes, wad Gene -.= 
entire were given. SYM moved in arreſt of * work wot * 
eee r onè of the promiſes” an action will not lie, . "pen. -B 
indebitatur for 5 and labour done, which 25 Ca — 2 x; 
general and uncertain.— By TRE CouRT. It is deute „ 
2 3 Sd. 425. 8. C. x. Vent. I 8. C. 3, Keb. 572. ver od _— 
Hob. 5. Cre. : Jac.. 203. 12. Mod, ANY Fitzgs 30a. | 10. Mod. r — 1 2 4 
„ Sara, 17. 3, Cam. Dige 398» * l 3 
** f 17 © - 


Michaelmas Term, 21. Car. 2. In B. R. 
”= N by 0 | - ng” Ts "++ — * © N 2 
Roagnzr: well enough, as pro mercimoniis venditit et pro ſervitis, without 


OV. 1 2 _ or the ſervice in pens the 
„ 

Caſe 28. | 2 ag * Dyer againſt Eaſt. 8 ni ia 

LLEXFEN moved = a 8 an —.— upon the 

2 caſe, a promiſe for wares that the wife took up for 

nike, except ſhe wearing pareL—Kacyuon, roy Ke ce. The huſband muſt 

has ed, and pay for the wife's apparel, unleſs the and he give notice 

he has given - not to truſt her: „ „which was 

Wn 


e to ruft a hard judgment ; but we will not impeach. plaintiff had 


$. C. 2. Keb. ju 


" 
- 
* 


54- 5. C. 1. Vent. 42. 146, $. c., Sid. 445.—(-) See this caſe, and the Notes thereon, 


Beckett againſt Taylor. 


EBT upon a bond to ſubmit to an award. An exception was 
taken to the award, Becauſe the concurrence of a third perſon 
awarded; which makes it void. They award, that one of 


perſon, 
$. C. 2, Keb. caſe the debtbe paid 
: 4 541. 


- 


is. Mod. 200. | 
« 24 14. Ray. 143. 246. 898. 964. Com. Rep. 244. 183, 328.547 17. Mod. 8, 136. 130. 424+ 
757. Fitzg. 168. 270. 2. Bar. K. B. 294. a Treatiſe on the Law of A dy S. Kn 


efq. page 103 · to 107. where all the Caſes upon this polnt are collected ; and the 4. & 5, Ann. , 
hs 428 (% Sites, 335. | 


on the creation QEVEN TEEN Serjeants being made the 1 of Novem- 
of a. Serjeant, Ober, a day or digs "ops — A ox 2b of them 
CON all, coming to the king's bench bar, Lonp CIT Jusricz 
Chick Juſtices » KELYNGE told him, that he had ſomething to ſay to him, vis. 
and the Chief. - that THE RINGS which he and the reſt of the Serjeants had given 
+ Baron muſt | weighed but eighteen ſhillings a-piece; whereas Fox rzscux, 
ix his book De Laudibus Legum Angliee, fays, ( The rings given 
Shilling. „ torx Cntr JUSTICES and to THE City BARON ought to 
4 C. 2. Keb. 4 weigh twenty ſhillings a- piece; and that he ſpoke not this ex- 
$2+ þ 6 | . 
&. ray, 162. pecting a recompence, but that it wp. as not be drawn into a pre- 
10 cedent, and that the young gentlemen chere might take notice of it. 
Caſe 1 * Clerke Nainſt Rowell and Phillips. _.. 
Sent iner ATRIAL Ar BAR in an Zjedment for lands ſettled 
— va q & Sir Pexall Brost bu. — Tux Cour faid, that a trial agai 
in evidence on Others ſhall not be given in evidence in this cauſe, 
the trial of another,—See 3. Mod. 147. 5. Mod. 386, 10. Mod, 292. 12. Mod. 319. 39. 
Sr. 1151. Ld, Raym, 1292, Bull, N, P. 232. and Gilbert's Law of Evid, Lofſt's Edit. 35» 


www wt 2 
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Michaelmas Terr, 21. Car. 2. In B. R. 
T w1sDEN, Fuſtice, ſaid, that an entry to deliver a declaration An entry in 


in ejectment ſh not work to ayoid a fine, but that it muſt be 
on actual entry. Upon which laſt matter the plaintiff was non- jeg 
2 EXE EH 


Hub,, for this purpoſe, be an au, entry. —8, C. 1. Vent. $2. $.C, 1. Saund. 429. 8. C. 2. Keb, 

555 8. P. Is Vent, 33>» 8. P. 2. Stra. 1086.—8ee alſo Vent, 248. 3. Keb. 

10. Mod. 134. 12+ Mod. 113. Ante, 125. 3. Sta 1128. LI. Ray. 750. 3. Burr. 2 
Redman's Caſe. | Cale 32. 


Runnington's EjeRt, 79, Dougl. 460. 483, and note (1), 435, 486, 

ALDWIN, Serjeant, moved. that one Redman, an attorney An aueruy ſoot 
B of the court, who was going into 7reland, might put in ſpecial by bill cance 
bail, —T wisDEN, Juſtice. A clerk, of the court cannot put in de x - 
bail. You have a bill againſt him, and ſo waived his put- — — wb 
e dee ge tice, You may remember Mol- bout do e 
ly's Caſe (a); but we diſcharged him by reaſon of his privilege, and the kingdom, © 
took common bail.—-'T'wisDEN, Fuſtice. You' cannot declare the Curt 
againſt him n caſtodi4, But although we cannot take bail, yet. 20 oviige 1 
we may commit him, and then deliver him out by mainpernancy— 4. * 
Joxzs. If he be in court in proprid perſond, you cannot proceed, 
againſt his bail. THE Cour agreed, that the attorney ſhould 8 
not put in bail. | | 263. 87 
2, Stra. Ld. Ray. 1 2. Cromp. 113. Tidd's Practice, 1. 

306, 4 —_— — — v. Pricey Doug). = and now (fl. 
5. 314 (e) 3. Keb. 526, * 7 


Grafton's Caſe. den 220k | Caſe 3. 


RAFTON, one of the Com of Drapers, was brought The 
into court by habeas corpus. . return the cauſe of his — bY 
impriſonment was alledged to be, for that being choſen. of r freeman for 
the livery he refuſed to ſerve. oy — 
Tux CourT. They might have fined him, and have brought recover ir by 
an action of debt for the ſum ; but they cannot impriſon him. Alen of debt. 
KELYNGE, Chief Fuftice, The court of aldermen may 5: g. . Keds 
impriſon a man who ſhall refuſe to accept the office of alderman, 255%; 
becauſe they are à court of record, or they may want aldermen 19. _ 
elſe.— So he was releaſed. - 1 | en, 
4 7.4 . — * | | _ 
. Mod. 132, 32, Mod. 269. 665. Comyns, 22, Ld. Ray. 1566. 1. Term Rep: 276. : 


, | g [it 1 
Anonymous. N20 30 >. Caſe 34. 

T was moved for the plaintiff, that à perſon named in che . a. 6 
L Tan, n might be ſtruek out ; and zin 
it was granted. —KELyNGE, 28 iQ ice, faid, that if nothing ſeveral, thoſe 
was proved againſt him, he might be a witneſs for the defendant, al whom 

proof may be acquitted, and give evidence for the deſendant.—. Sid, 441. Bull. N. P. 285, 20 


{crangs, 633. 1104, Annally's Rep, 123. 133+ 162+ 364 
| Clerke, 


14 
= 
* 


3 
TH 
of; ; 


a 
4 
KI 
„ ' 
i. 


8. & 8. Ke cure 3 but they who come in by inftit 
| K 1 een from him, and generally have cure of 


| * LE. ge 


— — In B. K. 


e „ E Ni 


| Clerke, on the Demiſe of Prin 6 againſt Heath, 


FEC TMENT. Tube plaintiff claimed by a leaſe from The- 
mas Prin, clerk. It was objected, that Prin had not taken 
may b 125 Se according to the Ate act of uniformity; 12. Car. 2, 
—4 EL, * whereupon he produced a certificate of the biſhop 

- babes that i ad only a 2 ſmall bit of wax upon it.— TwisbEx, J. 
I it was ſealed, though the ſeal be broken off, yet it may be 


| TIED as we read recoveries after_the ſeal js broken off; and I have 


Ht 42} ſeen letters of adminiſtration given in evidence after the ſeal 
broken off; en! . Accordingly it was read, 
856 Ab. 2. Show Dig e Palm, 4 4 8. Mod. 278. 8. Bulſt. 59. 
n if. Co N. 2. Lev. 220. arch, 199. 1. Strange, 312. Ld, 

£20 1535. Sl, Law Keen Lanes p, rr! to 114. Bull. N. P. 267, 


| Whar Halle. — Tt wes objected; that the church is i9ſ> fats void 


— ni. by the act cee 12 — if the incumbent had 
Wl cvs 75 {ron that Prin was ordained 
e ch a biſhop. ' rr 

rere 


Baritbolameuꝰ + day. | 
e ogra DN RT 5 4 EQ 


The 12. G . Tann; It was then urged, that the ftatute of 12. Car. 2. 


nl. doen . . 1 does not confirm the plaintiff's leſſor in chis living, 


5 for that it is not a living with cure of ſouls; for it has a vicarage 
fol. cure of endowed. — T'WISDEN, Jn if it os a living without cure, 
eng the act does not extend to it. 


Whoever is ad- Mn. n The eee not Ni eure of 
T s they read . rector, and another of 
999 Vicar, in neither of which any mention was made of. eure of 
22 * . . * If both be eſentative, the 
cure be int to be in, the. vicar. -KELyNnGs, C 
— bo pang ce. MELT y not both have the cure ?— Mx. 74 ax 
Ie, If the vicur be endowed,: the retior is 5 of reſidence 
eee by aft . 8. e. 13. 66. 


— - Tenor, Fuſtice, 8 
theſamechurefy tb the ordinary, which vicars, . — are impro- 
for it men bebe priated, always pay. But I queſtion whether they who come into 
* wo, and indluntjen by, the biſhop zhave 

moie- not always the cure of ſouls, It is true, in donatives, an the 

— 1 miniſter does not come in by Teer there is no 
onof the biſhop have their 


* 8. ©, Is Sd. 426. 4. Co. 46. Fitzg. 10. 227 v su. 367. 4 66 


383. 
3. . Ld, Ray. 7: 45 2-14, Ray. 8 150 . 2+ Stra. 21 
2 5. Eq. oe 171. 180. 2. at's Be Law, 347. 2238 


* 
0 Mx. 
— 


2 * 4 


ws a «a «a Aa ww Aa 


ws} ws Aa 


—s #w ws es + AO£acs wo ao two - a 


not done. 


agr 
inſtituti 


Ma. Soticirox. 


if to a layman, 
keeper does it; and where a man comes in 
primd facie viſitable by the biſhop. 

KeLyNGE, Chi 


under a biſhop's i 


Tw1sDEN, Juſtice. We hol 


Abbot againſt Moore. | 


HE plaintiff declares, that whereas one William Moore was A promite by 

indebted to him two hundred and ten 
the ſaid William Moore had an AnNuITY out of the defendant's ent charge to 
lands, that the defendant, '> conſid-ration that the plaintiff had 82 
agreed that the defendant ſi d pay ſo much money to the plaintiff, — 


And THE CouRT was of that opinion. 


«ſſumpſit,——$, C. 2. Keb. 643. 557+. Poſt. 
1, Stra. 94+ $92, 2. Stra. 933. 1927. 2. 


a 1 814 | 
Tux PLAINTIFF would then have diſcontinued the. action, „b. 


TwisDEN, Fuftice, Wherever there is a cure of ſouls, the * 
church is viſitable, either by the biſhop, if it belong to him 
he mult make delegates ; if to the king, my lord .. - 
by preſentation, he is 
Juſtice, I take it, that. whoever comes in Wy 
itution hath the cure. | 3 to, 
T wisDEN, Fuftice. The Caſe of Grenden (a) ſays expreſsly, that () Grendov ©, 
aa ben deals the cure of fouls of all the Srnoth, ne de 
inſtitution transfer it to the parſon; ſo that primd facie he who <2"? 


Michaelmas Term, 21, Car. 2. In B. K. 


There are ſeveral reffories wich- Clizzs, on 
out cure.—T WISDEN, Juſtice. When came reftories in? "rus Dune 
MoRETON, Tu ice. After the Council of Lateran ; and vicags o Fun, 
of Kix Joan. Before _ 4 
the Council of Lateran the biſhop preſented teachers; and reeciyed _ _ * 
the tithes himſelf ; but ſince that time he hath appointed others -406 5 
the charge, and faith, Accipe curam tuam et meam.—KLXNos bel 
and TWISDEN, Juftices. It is faid ſo by Logp'Cors, but 2 


4 1 


Biſhop of Lin- 
Plowd. 495. 


is inftituted hath the cure. The vicarage is derived out of the Bendl. 293. 
parſonage; and if the vicar come to poverty, the parſon is bound . 
to maintain him, There is an appropriation to a corporation; but 

the corporation cannot havethe cure of ſouls, | 
but when they appoint a vicar, he, coming 

inſtitution, hath cure of ſouls ; and a donative, when it comes to be . 49% 


preſentative, hath the cure of ſouls —KtLvxct, Chief Fuftict, * 


being a litic ; 
car body po ; 


the biſhop by 1. Term Rep. 


Id, that when a rector comes in by 3% Mader 

tion, the biſhop hath power to viſit him for his doctrine Cam 1 Keb. 
and his life; for he hath the particular cure, but the biſhop the ge- 578. thar be 
neral; and that the biſhop hath power to deprive him. own ues 


= 


and whereas the grantor of a 


— of 


the defendant did promiſe © pay it. * After a verdict it was ob-a debt due to 
jected, in arreſt of judgment, that here was not any conſideration. him from the 


Fan, will , 
net maintain an 


10. to 1. I 8. 368. 
oe 


but THE Cova r would not ſuffer that after a verdict, _ 0 be diſconti- 


dict. Poſt. 
See 1, Lev, 


& 1. Saund. 2 to. Cro. El. 


. 2. Nd. 60. 2. Dany. 156. N. 


+ 1. Roll, Abr. 7. . ; 6h. 
575 7 7 pb go. "2g. pl 


. 
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Cake * The Conſtable of Homeby's Caſe. 

Te juſtices of | | $6, 
HURLAND moved to quaſh an order made by the juſticet 

D eee eee, 


” 


— MorEeTON, Juſtice, If a leet neglect to chuſe a 

no conftables the juſtices of peace, upon complaint made to them, ſhall, by the 
22 ſtatute 13. & 14. Car. 2. c. 12.1. 15. appoint a conſtable. 
periſh, provided TwispEx, Juſtice. In this caſe there are affidavits that there 
3 ery never was any conſtable there; and I cannot tell, whether or no 
$. C. a. Keb, the juſtices of peace can erect a conſtablewick where never any 
8. C. 2. Bac. executing the office, and let him traverſe, that there never was any 
Abr. 44%  fuchoffice there. —KELYNGE, Chief Juſtice. Go and be ſworn ; 


Pot.7s. _ or if the juſtices of the ; 
b juſtices peace commit you, bring your action of 
381 falſe impriſonment. ; 


— 


* T wisDEN, Juſtice. If there be a court-leet that hath the 


* Mod. g6. choice of a - petty conſtable, the juſtices of peace cannot chuſe 
2. Saund. 290. there; and if it be in the h I doubt whether the juſtices 
=, Show. 75. of the can make more conftables than were before, 
fl. Bs 20s High les were not ab origine, but came in with juſtices 


Mod. 
= axe of the peace, in the tenth year of Henry 4. 


12. Mad. 83.  KeLYNGE and MORETON contra.—MoRETON, Juſfice. The 
z#5. 30. 256-12k of Filleram in THEE ExXCHEQUER ſets out 42 


Ls Bong * and there cannot be a conſtablewick created at this day.— Tut 


5 _ Corp. 2 Court in this caſe ordered him to be ſworn. 


The —_ of THURLAND, If they chuſe a parliament-man's ſervant con- 
_— wen. able, they cannot ſwear him.—T wisDEN, TFuffice.| I do not 
empted from think the privilege extends to the tenant of a parliament-manz 
deing ng n ſervant. ö 2 1 

g _ 10. ” . Keb. . Lev. 6 . Poſt, Doygl. .* aid ſes 
To Hawk. P.C. *Þ = : 4. g& * er (M 7.). 2 . 538. ; ; ü 


Caſe 38. The King againſt Bliſſet and Wincott. 
To meet tu- WO perſons committed for being at à conventicle, were 


multuouſiy at — up by habeas corpus.-a-T WISDEN. Juſtice. To moet in 


e ru, conventicles in ſuch numbers as may be affrighting to the people, 
— and in ſuch numbers 4 uppreſs, is a breach 
of the peace, and of a perſon's nizanee for the beha- 


4. C. a. Keb. . 
5 W ug 25,” viour.—Norz, This was after the late act, 16. Car. 2. c. 4- 
2: Show. 234. againft conventicles expired. | 

238. 247, 2. Vent. 369. 6. Mod. 141. 11. Mod, 116. 1, Hawk. P. C. 296. ; and the fiatute 
of 22. Car. 2, c. 1. and the Toleration AR, 1. Will. & Mary, c. 18, , 


*[14] bobs 
Caſe 39. Lee againſt Edwards. | 
be N Acrion ow THE CASE was brought upon two pro- 

do A miſes.—F1rxsT, In conſideration the plaintiff would be- 

after verdift, ſtow his labour and pains: about the defendant's daughter 

4 C. x. Vent. 4. 8. C. x. Sid:448.., 8. C. 4. Keb. 559. 566. 8. C. 1. Lev. 280. Poſt. 284, 

Fg „ Mod. * 3 ee 12. Mod. 102. 105. 306. 4217. 444 
10. 565. 1. Ld, Rays 234. 669. 1. Ld, Ray. 810. 1061, 1521. 1. Stra. 79. 1. Stru. 1017» 

$26. 3 and fee g. Com, Dig. Prader“ (C 61.) 5 


: ; 4 - 
and would cure her, he. did promiſe to pay ſo much for his labour Tur 
and pains, and would alſo pay for the medicaments,—S8&CONDLY, nt 
That in conſideration he had cured her, he did promiſe to * 
pay, &c. welt 4 ad | 
 _ RavymonD moved in arreſt of j that he did not aver 
that he had cured her, the conſideration of the firſt promiſe 
being future, and both promiſes found, and entire damages given. 

T wIsDEN, Juſtice. It is well enough; for now it lies upon 
the whole record whether he hath cured her or no. Ifit had reſted 
upon the firſt promiſe, it had been naught ; but in the ſecond 
promiſe there is an averment, that he had cured her ; ſo that now 
after verdict it is helped, and the want of an averment is holpen 
in many caſes. Judgment nf, &c. * 


| Anonymous. Ciaſe 405 


WISDEN, Juftice. If a man be in priſon, and the marſhal Zp* wu dell 
tie and the Feifover eſcape, there no remedy bur to take ® aut 


. „Co. 72. 
him again. Hob. tos. 
1. 84d. 330. 2. Mod. 136. Strange, 423. and 8. & 9. Will. 3. c. 27. and 1. Ann. c. G + 
3. Term Rep. 126. 3. Term Rep. 583. 9 8 a 
| Anonymous. N Caſe 41. | 
TWISDEN, Fufice. Pleas in abatement. come too late after Plating, 
imparlance. | Cro. Car, 9. 


1. Vent. 236. Latch. $3. Dyer, 210. in marg. 4 Roll. 246. Carth, 26. 2, Sira. 1120. 
1. Com. Dig. 5. Jennings v. Ward, 1. Term Rep. 278. 3. Term Rep. 642. 


ju | Hall againſt Seabright. | Caſe 42. 


RESPASS; wherein the plaintiffdeclared, that the defendant, To treſpaſs, the 
on the twenty-fourth day of January, entered and took poſſeſſion defendant may 
of his houſe, and kept him out of poſſeſſion to the day of the ex- Pda — 9 
hibiting the bill. defendant pleaded, that ante preditus me oo 
tempus que, SCILICET, &c. the plaintiff did licenſe him (the fuch a day to 
defendant) to enjoy the houſe until ſuch a day. doch day. 
SAUNDERS. The plea is naught in ſubſtance ; for a licence to 5: C. 3 Ken. 
enjoy from ſuch a time to ſuch a time is 4 leaſe, and ought to be $35 39% 399» * 
— as a leaſe and not as a licence; it is a certain preſent intereſt. 48. | 
+ 35+ Moor, $61, 8. Mod. 42, 12. Mod, 610. Win. Ent, 1099. Cait, 418. Cro. Eliz, 
276. 1. Ld. Ray, 403. 2. Term Rep. 24. 166. 8 — 
Twispx, Juſtice. It is true i, that in the Year Book of 5. Hen. 3. C. 50 | 
* it is ſaid, that if one doth licenſe another to enjoy his * 
e till ſuch a time, it is a leaſe; but whether it may not be 
pleaded as a licence, I have known it doubted.— Judgment u.. 


| . . Coppin againf Hernall. "Caſe 43. 
TWIN. Fufice, nid, upon a motionin arreſt of 3 


becauſe an award was not good, that the umpirage not cannot be made 
de made till the arbitrators time were out:? and if any ſuch power: m e 
Expired,—-S, C. 4. Saund, 129, 8. C. f. Lev. 285. 8. C. Ray, 187. 8. C. 1. Sid. 423. 45% 
8. C. 2. Keb. 562. 619. Poſt, 276. 2. Roll. 2614 2, Ven, 100. 483. 1. Ld, Ray, 222, 
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Michaelmas Term, 21. Car. 2. In B. Ks 
poli to the umpire, it is naught in its conſtitution ; for two 


nne en juriſtition at one and the fame 


» * — 


r TO But fee the caſo of Roe v. Doe, matters referred into condderation. — 66 
Ne . Term Rep. 645. where it in deter- alſo — Law of Awards, 4 t 50, 
that arbitrators who, have the 117. &c. 2» Term Rep. 643. * 


of ch ir chuſe notis, | 
Ur 


| 4 | 

| Cale 44 5 5 Anonymous. 
5 
= THE enge the defendant a copy of the panel, 2 
3 93 ee. - himſelf for his challenges. 

$ th. 43+ and fee 42. Edw. 3. c. 11. and 2. & 8. Will. 3. 150 2. Hawk, 577. and 4. State 


ar! 202-40 104» 
2 A ( Ee | * — — Ny 1 1 
$ . | \ Petryplace' $ Caſe. Rect” 1 


= Aue oN THE CASE upon a. promiſe, in conß- 
8⁰¹ũbIVVLQ2. deruion, tat the phinif would * ofeerer jnftead of 
& of — 4 afferre,” &c. It was moved in arreſt of judgment; and the caſe 
FN | right on sf edel v. Sir Edward Wingfield (a) was cited— TwIspEx, 


42 | M$ - ice. I remember © diftriftronem” for d. iflruftionem* cannot 
1 ed 3 A ſo neither © vaccaria for © vicaria.” 80 ur 
rern Con gave directions to ſee if it was right on the roll. 
| 85 | 5  Compns, 69. 250. 376. 41?. 2. Barnes, 12. 153. als. — {2} Cro. Eliz. 466. 105 | 
F-& 4 eee t. Hen. 6, 6 73. 1. Com. add, that-the tro difinAicn less 
=" : © Dig. 31% Dong. 114. 135. 1. Term be, that © where the omiſtion or — 
1 Rep 783- 2. Term Rep. 762. and the tion of a letter does not change the 


\ 
1 —— 
= 8 en of Rex . Beech, Doug|. 194 word, fo as" to make it another word 


=. | as 4 ** Sy cf — . 229. where 1 is es a 7 , 
S 3 e e ee "oY 
| lx; OK. 
1 * . . 
LE -- Holloway” 5 Caſe.” 
* v 
| Y <a Termy 21. Car. 2. Rel he: 


: eantcion of + band far 


\ 
- 


C. 2. Keb. TR 3*- 45+ * "RATED Ft $2. eto. | 
* 352+ Ip WY my Abr. . 3+ Term. Rep. * 
* Form Rap. 2/1. a Tam Rep, 365. dn. ai. 1 EP 


if 18 | 8 \ Oo + 18 7 7 
Verte; OOTY Anonymous. 4. 2 Habenly 
2 Kdr. Chis ice. The courſe of the court 


frm of ing is, that if a man upon a latitat for twenty or 
— thirty pounds, we take the toda dogs mobs 
efdiens.—Ana, 23; 'Or6.Jat, 449, 6. Mod: ohh. nne Comps, 75: 556+ 1 

ee 9 922. e 
2 3 ii * 89331 3 Ade e TIT 64 1 {32 4 54 ho I + 
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ht fr los 5 the Gn pres ful brite fx Ani 
ſt — an 1 . him,- WISDEN, Tuftice. 3 


cannot declare till he 


Sgmith apainf Wheeler. %. 
WRIT OF ERROR was brought to reverſe a judgmen E 4. being poſ- 
A — pleas, upori'a ſpecral — — 12 
rectory ong ing conveyed term whole um Tm) 


1 
4 
148} 


r 
1 
1 


ANOTHER PRO VISO, 


2 : : 
ſo to do by writing in 
or by his A will and | : 
al had iſſue male 18 time « 
iſpoſition purſuant to his pow 
he had committed treaſon ; and the 


The points 
fraudulent ? $k&condLY, Whether the whole T 


he took the profits Guring his life, and the aſſignees knew not of | 

the deed of truſt, The ourt hath in theſe caſes adjudged- fraud g. C. f. Ps. f. 

—_ r record without any verdict. S5. C. 1. Vent, 
e caſe that comes neareſt to this is Rex uv. * Earl Nottingham 123. 

and Others, in Lane, 42. SEConDLy, he argued, ar *C 17] 

was a truſt by expreſs words z and if there be a truſt, then , * 4% 

564. 608, 7 . Co. 13. Lane, 113. Hard. And. Cc 

2. Roll, — i Roll Abr. 343 dab. 4 83, he DS 2 

120. 359. $67: 415. 2. Bac. Abr. 381. 3. Bac, Abt. 756. 2. Hawk, P. C. 639. to. Mod. 116. 
Vor. C not Ambler, 32. 


* 
Q 


-  Viſoes in Simon Mayne in his life, between Aichachras 1646 and 


2 

the profits of the land, and to diſpoſe of the lands in equity, Now 

rn t· to receive the profits, and a preſent 
power to diſpoſe of the he tock it to be a truſt ſor him 
and that conſequently, by bis attainder, it was forfeited to the 

Col EMA contra: As for the matter of fraud; firſt, there is 
no fraud found by the Jury; and for you to judge of fraud u 
circumſtances, is e The. Chancellor of Oxford Gu 
10. Co. 54 As for the truſt, it muſt be agreed, that if there 
be any either truſt or condition by conſtruction upon theſe pro- 


$577 


che time of making the act, the truſt will be veſted. j 

But, Whether will it be veſted in the ki 

eſtate? For 1 am informed that it hath been adjudg 
The King v. Holland (a), that if an alien purchaſe «< | 

lands, the king ſhall not have the eſtate but as a truſt 3 and the 


Kno Chief Juice The act of parliament takes the 
_ eſtate out of the truſtees, and puts it in the king 
Coreman. But I fay, here is no truſt forfeitable, | By the 
2 of the deed, all is out of him. If a man make a feo 
in fee to the uſe of his will, becauſe he hath not put it out of 
him, there ariſes an uſe and a truſt for himſelf. But in our 
caſe he hath put the uſes out of himſelf; for there are ſeveral 
uſes declared. But there is a further difference: if Simon Mayn 
had declared the uſe to others abſolutely, and had reſerved liberty 
to himſelf to have altered it by his will, that might have altered 
the caſe. But here the proviſo is, that if at the time of his death 
he ſhall have a ſon, &c.; ſo that it is reduced to him upon a con- 
dition and contingency. As to the power of revocation, he cited 
The Duke of Norfolt's Caſe (b) in Englefield's Cafe (<}s whichy 
TwispEx ſaid, came ftrongly to this. Adjournatur (d). 


(5) x. Eq. Abr. 192. 3. Chan, time at the bar, in Hilary Term 

- Cates, 1. 14. 3%. Pollexfen, 223. 21. & 22. Car, 2. and in Eaſter Term 

2. Chan. Rep. 229. 23. Car. 2. the judgment was affirmed: 
(e) 7. Co. 11. 4. Leon. 1386. 169. Vide poſt. 38, 3g  / ; 
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* a Caſe 48. 

AN INFORMATION was exhibited one for a Hibeh— Pleading, 

ColzMuAN. The party has confeſſed the matter in court, Kelyng. 11. 

and the refore cannot plead Not Guilty. —T'w1sDEN, n 2 <a — 

You =_ plead Not Guilty with a relifta verificatione. ns _ _ ö 
. 1. , 


Horne ag Ivy. | c 
| Michatlmas Term, 20. Car. 2. Roll 401. 


1 RESPASS for taking away a ſhip. The defendant juſtifies Waage 
as ſervant under the whe The Canary create a for- 
is incorporated, and whereby it is That none but ſuch un ge- 
re * 
& and zr. and oye, that de defendant dd trade thither | 

Fog) nay re San 


PoLLEXFEN plaintiff contended, that the defendant A; 7vortvivae 
eker oc he was authorized by en to egen 


IDES D He = 
a ſervant without as 5 — 
ration cannot licenſe 12 fell trees without deed (c). — — 


the forfeiture ä which cannot be be. Sid. * * 
patent (e). This patent I take alſo to be contrary to ſome acts 3% . Keb. 


of parliament, viz. 2. Edw. 3. c. 1. 2. Edw. 3, c. 2. e 2+ 567. bogs | 
c. 1. 11. Rich. 2. c. 2.; and theſe flatutes the king cannot diſ- 1. Ro. Ab. gu 
penſe withal by a non obftante. - Dyet, 2. 


Mod. 12 6. 
Tyisbzx, Fuftice. For the firſt 1 think, they cans 4. Mod. 176 
hot ſeize without deed, no more than can enter for a con- f. Salk. 31. 

dition broken without deed. | cn 


KeLyNGs, Chief Fuſtice. We defire to. be fatisfied, Whe- 1. Vern. 130. 
ther this this is a maro or not?—It was ordered to be argued 4 er Wk 


p gain (/). g - g 12. Mod. 3. 
| » J. 
0 26. Hen. 6. pl 3. 14. Edw, 4. e 5 
pl. 8. Bro. Corporation, 39. ing that his authority to ſeize the ſhip 
98s | was by & deed ; and S. C. Siderfin ſays, 
c) 12, Hen. 4. pl. 1 that the Court alſo held the bar bad in 


7. 
Edw. 4. pl. 39. Bro. “Cor - ſubſtances becauſe the king by his parent 
24. 34+ 14. Hen. 2. pl. 1. cannot create a feen for the doing 
7. Hen, 7. pl. 9. 1. Roll. Abr. thoſe things which his patent prohibits. 

8. Co. 125. Noy, 123. See 3. Peer. Wms. 424. Hardres, 55. 

) It appears in Keble and. YVineris, Skinner, 135. 424. 8. Co. 125. 

udgment was given in this caſe for Palmer, 5. 3. Lev. 453. 1. Salk. 32. 
the plaintiff, on the firſt objection, g. Com. Dig. Trade, (B.). . Burr. 
326. 1. Term Rep. 118, 


C2 Pryn 
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Caſe 50. v Pryn againſt Smith. | 
To a ſcirefacies GCIRE FACIAS' in the court of king's bench upon a R- 
PLEA — cognizance by 5 bail upon a writ of error in the Ex 

- endeſcape ofthe Chequer Chamber. defendant pleaded, That the plaintiff 
principal muſt did, after j t. ſue forth a capias ad ſatisfaciendum out 


chew out of this court to the ſheriff of Middleſex, whereupon he was taken 
| —— 1 in execution, and ſuffered to eſcape by the plaintiff's own con- 
Peſt. 24. ſent.—Joxxs, for the plaintiff We have demurred, becauſe 
8 C. 2. Keb. they do not hay the place where this court was holden, nor where 
"Bj the plaintiff gave his conſent. | = 
$77 n | 


Cute 51. er Redman againf Pyne. oo." the; 


N AacTroN UPON THE CASE was brought for ſpeaking theſe 
TE : A words of the plaintiff, belies ones « He is 4 
that he is * a Bungler, © and knows not how to make a good piece of work:“ 
„ and hyr there was no colloquizm laid of his trade. 
* 2 good piec® PEMBERTON. The ney Jave ſupplied that, 1 


a — > — that he is a watchmaler. be 


Sid, 425. tion againſt a man for ſaying that he was @ cobler ; though a 
aa. fd. cobler be a trade of itſelf, yet it was held that the aftion lay, in 
2. Show, 136. GLYN'S time, n 

N Len. 3. SAUNDERS. If he had (aid, that he could not make a good 
2. Ld, Ray. watch, it would have been known what he had meant: but the 
. x pong words in our caſe are indifferent, and perhaps had no relation to 
Cond trade, —The judgment was o to be ſtayed. 

2. Stra. 797. 6. Mod. 215. $, Mod. 22 o. Mod. 111. 196. 198. 12. Mod. 3. 307. 344: 
429, 391.  Fitzg. 121. 253. * 1 5 


s. c. Godb. 443. 


Caſe 52. i a by Vere againſt Reyner. : | 
A” N AcTton UPON THE CASE upon a promiſe tocarry duas ca- 
- Ante, 5 | A reftatas, £5c.—RoTHERAM. It is uncertain Whether © 6. 
Pod 46. 257. © rectata ſignifies a horſe-load, or a cart-load.—Judgment nif, 
$.C.z.Keb. 573. Cc. 1 a9 : | 
This was @ demurrer to the declara- being appointed, it ſhall be intended 
tion; and it was objefted, that the immediately following the promiſe, 
promiſe being to carry two cart-loads S. C. 2. Keb. 573. For a deſcription 
{we * 8 ought — en — . certainty required 
ſhewn ; judgment was pleadings, v. Horne, Cap. 
given for the plaintiff, becauſe no day 682. Dovugl, 158. | 
Vell 


* 


Michaelmas Term, 2 1. Cat.2. In B. R. 


* Veal again Warner. 
' Fafter Term, 21. Car. 2. Roll 514. « 
T I have — if 2 given, and The Court will 
there 2 parties not to" take out 7 rrowelinge 
n . tar the Cor EE 


has ſet all aſide trary to agres= . 
ment. aue. ra. s. To Top 92, Ad. . Saunders, 326. 


— - Caſe 54 


Oe. up by s out of the Cinque - Ports, A prifoner in 

—_— jſon, where was in free in. ; 

us pen ende or dee — again mor be berg 
up 


"ons Fuflice, Suppoſe a man be Judt in thn Gow „ N and. 
Ports for a matter ariſing there, and then another hath cauſe 2 — | 
arreſt him here, is there not a way to bring him up by Belas of tha het | 


corpus f 


BARRELL. It was never done; but there ben been u ll Bf r 
corpus thither ad faciendum & recipiendum. 6. Mod. 23. 
12. 


KEeLyNGE, Chief Juſtice. If a man be in priſon in ux S 
F | 
againſt him here. 

T wISDEN, Juſtice Where ſhall ſuch a man be ſued upon 
a matter ariſing out of the Cinque Ports ? | I 


Dannii. - Ifitbe tranktory, it muſt be ſued there; if local, 
elſewhere, | 


Tw1$DEN, Juſtice. grant, if local, that there 
muſt be een 


(a) But ſee the caſe of Melfome v. tute 4. 5. 3 
Gurdner, Cowp. 116. and the ſta- ſ. 3. | 


The King againſt Burrell. | _ T7 


Two JUSTICES OF THE PEACE made an order in ſeflion- An appeat 
againſt one ENS as reputed father, for the keeping againſt an orden 

of a rode — eignolds appealed to the ſame ſeſſions, where 9 

the juſtices 3 that one A Farrell ſhould keep it. — 


Jones moved to ſet aſide thig order, though an order of ſeſñons 188 

upon an from two juſti ; becauſe, be fad, th firſt cer © . 
being in ſeſſion- time, ſcffions could not be {aid to. be 3, E. ,, Vent. 
thenext within the ſtatute of 18 Elix. c. g. and becauſe the juſtices 48. | 


of the ſeſſions did not quaſh the order made by two juſtices. — 2 

2. % 

472- 478- 430. 482. 486. 534. 2. Bulſt. 341. 5. Mod. 208. 329. 10. Mod. $4.271. x. Ld. 

+ 394+ 471. 2. Ld. Ray 1198. 1363. 1423- 3. Peer. WMS. 275. 6. Mod. 5. Denge 55s 

3- Term Rep. 496. . | 
3 


NOE, 


| Michaelmas Term, 21. Car. 2. In B. R. 
Tap Nn KELYNGE, Chief Juſtice. They ought to have done that. 


Beda. TwISDEN, Juſtice, They may vacate the firſt order, and 
refer it back to two juſtices as res integra. ct ; 


An order of Tux ORDER being read, one clauſe of it was, That Burrell 
maintenance RE gry DE ging Be es, 00 Roy 
ru moch to be twelve years of This TwisnEx, Jufice, ſaid was 
——— ill; for it ought to be, ſo long as it continues chargeable to the 
« twelve years Pariſh.—The parties were bound over to appear at the next aſſizes 
*. old, is bad. in E ex, | | 

1. Sid. 222. 1- Vent. 48. 336. 1. Salk. 121, ' 2. Salk. 478. Annally's Rep. 160. 2. Stra. 
788. 3. Burr. 1679. - See Mr. Cooft's Edition of Bott's Poor Laws, vol. i. page 432 to 441, 


* 4 Fa a N Wo” | : 

Herd Diarbyſhire againf Cannon. 

An attzcbnent QYMPSON moved, That the defendant having ſubmitted to 
— — a rule of Court e 
performance of the award, an attachment might be granted againſt him; whic 
an award made — 

a rate of Carre ; Was granted: but when the comes in upon the attachment, 
but the defen- he may alledge, that the award is void; and, if it appear to be 
Sapr may plead fo, he ſhall not be bound to perform it. 2 


6. a. Keb. 575. 3. Mod. 170. 10. Mod. 333. 12. Mod. 257. 317. 234. Jb. 831. 585, 
7+ Stra. 695. 2, Peer. Was. 45% 1+ Barnes, 40, 2+ Barnes, 55. 140. Salk. 71. 8 
155 · Sayer, 48. 4. Burr. 701. 3 Burr. 1258. Cowp, 23 1. Term Rep. 266. 


See the ftatute 3. & 10, Wil. 3. ©. 13. Kyd on Awards, 13. 
: _ 4 „ 0 1 \ 
Caſe 57. Owen Hanning's Cafe. 
On » fire fais, JN 2 trial at bar upon a ſcire ſucias to avoid a patent of the 
to —— office of ſearcher, exception was taken to a witneſs, that he was 
office, a perſon to be deputy to the party that would avoid the patent. —T wisDEN, 
who is to be Joffice If a man promiſe another, that if he recover his land 
— other ſhall have a leaſe of it, he is no good witneſs: ſo 
the patent is re- neither is this man.— by the opinion of the THREE OTHER 
pealed mzy be JUDGES he was allowed, becauſe the ſuit here is between the 
examined 35 2 king and the patentee, ; | 
8. C. 2, Keb. 576. 6. Mod. 60. 10. Mod. 151. 193. 12, Mod. 372. 1. Peer. Was. 288. 
2. Ld. Ray. 1008. 2. Vern. 375. 463. Prec. Ch. 2 Abr. Eq. 223. Conn I 
— px of Buller's N. F. 285. 3. Wilf, 93. Gild, Evidence, 48 Edit. 122, 1. Tem Rep. 
263. 263. 296. | 


| Caſe 58: Worthy again Liddall. 
Nittel AUNDERS moved for a prohibition to the ſpiritual court, 
coor way pro» S in a ſuit there, for calling the*Waintiff « Whore”? Hep? 
agzinſt® TWISDEN, Fruſtice, Opinions have been pro and can upon 
aug this point. ſpiritual court has a juriſdiction in caſes of 
2 . C. 1. Sid. 433- S. C. 2.Keb, 577.531, 8, C. 2. Vent. 61. 8. P. 1. Vent. 7. Cro. Car. i 10. 
2. Roll, Abr. 297 1. Vent. 7. 220. 2. Lev. 63. Skin. 300. 6. Mod. 114. 8. Mod. 4% 
112+ 117. 140. 208. 12. Mod. 23. 236. 2. Ld, Ray, 809. 1101. 1736. 12 2. Stra. 83 3. 
945. 1100, Sali, 692. Bunb. 312. 4. Com. Dig. « Prohibition” ( 14.).' | Carflaks 


Mypledoram, 2. Term Bep. 473 
| Aces whoredom 


3- 1. Atk, 


TT gp. Wy ey  : ' a was Da_ 


Michaelmas Term, 21. Car. 2. In B. R. 
whoredom and adultery ; but if ſults there were allowed for ſuch dl. 
railing words, they would have work enough from Billimgſgate, * = 
| SAUNDERS relied upon this, that they were only words af heat, 
 KeLyNnGE, Chief Fuftice: They are judges of that, 

SAUNDERS, . In Michaelmas Term, 11. Jac. Roll 664, Cryer 
v. Clever, in the common pleas, the ſuggeſtion was, that the ſtruck 
him, and he Bid, Thou art a where, and I was never ſtruck by 
« a whore's hand before.” There a prohibition was granted 3 
CE there es a 
$01 it were ſcolding. \ 
2 Roll oe Chart v. Cole, Ney, 114. and i 1 Han 
15. Car. 2. in the caſe of Loveland v. Gooſe, 2. Keb. 334.— — 
Count” refuſed u grant a prohibition: | 


| Bader aquink Pererborcogh, 7 : Caſe 59. © 
VV ALLOP moved for « ibition ta the ſpiritual court for 
Maddox, Park of a donatrye Lees the dio- — 
ceſe of Peterderangh, who was cited into the fpiritual court for cd againſt the 
there without a licence ; and cited Farechild's Caſe, Sager 


Bur „ Seen Girf Jufticy deren as AND Rams. = fon with 
roa; Fuftices, the ibition was Twispen doubted; © 
but fa i hey might puniſh him in the eccleſiaſtical court pro 5,5. . 
refermatione run, at leaſt they could not deprive m. ON 6. 


Ante, 1x. Poſt, 90. Jones, 2 59- ed. a . — . - 


Vie the cafe of Powell v. Milborne, 'vize matrimony. without the | 

3. Wut. 455. and Campbelſv. Aldrich, of banns, or licence firſt had and obtained — 2 
2. Will, 79, Annally's Rep. 326. and from thoſe wi have authority to gras 
the Marriage Act of 26. Geo. 2- Cc. 3. the fame. rr Mp 
FF ft: 


Doctor Poordage. c 


Ar Ed» hos vile fr bly, by 
B AVE ti wt 2 = 


Tux Covkr faid, if the office apt re nt 
— * But upon conſideration motion was refuſed ; and a hw, from 

erence made between an attorney or barrifter at law, and @ O59 alofed 

phyſician,” The former enjoy their privilege, becauſe of their 2 

attendance in publick courts, and not upon the account of „ 4 

er e e er and a phyſician's calling 3 Cx, Sid, 


Ants, 33." 1. Roll, Abr. 33 1. 3 Mod, 
35Þ+ 1 0 68. r 7 3% | Comynn, 328. 1 18+ 19. 10: Mi, 


144 #4 IF © »3 
9 


9 > s ©, "4 FX 
* Uh bn N 
. . - w—_ 6 IV > * 0 8 


mitted Into. any was not 
| ofthe 


Michaelmas Term, 21. Car. 2. In B. R. 


| Doeron.. is/2 ivate calling : Wherefore. would. ant mee 
9 — | * 


(a) The defendant was 2 AE EY of Bradfeld, RS RES 
the college of phyficians in Landon, and ri 
was choſen conſtable of the poriſn of c. 40. members of the College are 
Bradfield in Berkſhire, for a 3 excuſed from the office in Landen 

was Sec alſo the 3. Hen. $-c. 6. 6. Will. 3. 

C. 4+ 2. Hawk. P. C. 100. See allo 

' Rex u. Gouge, Cop. 15 _ 


report 
— n 


Sz ts: he John Kirle ageinſt Ofgo08: 


To fay of a juſ- AN ACTION,FOR WORDS, VIZ. 4 Sir Jebn — — is 2 for- 
tice of the peace rc e E of the peace, 


that * beis for” & to fit upon the bench; and ſo I will tell him to his face (0).” 


© fie to be @ juſ- Moved in arreſt of judgment, Becauſe dof Fong [comma 


« tice, & 10 fe not actionable; for it may be underſtood 
® upon the benchy” # diſcourſe. | 

* Joxxs. The 1 1 are actionahle, bens applied to bis 
*f-23] 


office ; as in Stukely v. Bulb:ad, 4. Co. 16. and Fleetugood's Caſo 
1. Vent. 50. in Hobart 267. a man's office is not named, yet if the 
g. 2. Keb. words do refer in themſelves, or are applied to it, they are ac- 
ole ſo in our caſe. 


"WINNINGTON.. They are not actionable, for Amit of 
conſtruction in mitiori 2 in Stukely's C ] Lo Jan Cited 


* D but not in this caſe 


3 Wer, He calls him in 1 
juſtice; and 215 ies the communication concerning bis 


313. 1369. Office: nn 


2. Nra. 617. tion. , 
3. Stra. 1168. 


Tae Ren ron, Juſtice. I-fe title difference: between this" and 


$. Mod. 100. Sir Fobn 1 Ov. Car. * 1 as Al am! 
20. — Call Cre Car. 22. ae 


un RamsroRD, -decoriled... He cited 1. Rell 33 and 
4 Co. 16. Stuke s Caſe. 
mov | T wisD3N, Juftce, wasof the fume opinion 3 e 6d 
* r AY bir office.—Judgment for the plaintiff, _ 
enen 4 Term Rep: 217, _, LY 1 
Cale 62. The Caſe of Haltings an Att6racy. 55 


GTON complained to the Court on the aid 
ings's behalf, that he being an attorney of this court 


to — Dy the court at Stepney. 


S. W 


— 
OS praftſe in any inferior court, unleſs ſuch court, by charter or preſcriptiony is refrained u 
+ i ber, in exciſion of others. Poſt, 118.—8. C. 2. Keb. 580. 8. C. . Sid, 410. 
1. Vent. 13, 1. Lev. 75. Raym. 14. "oF 1. Salk. 1. 173. 6. Mod. 26, 106, 
1. Lev. 54. 1. Sid. 40. 1. H. Rl. Rep. 50. * : 


That 


. Crompton, 263, Impey, 571,204 he Colin 9. & 16, Will. 10 18. 


TO * 360. Dough, 53. — 


— 


Michaelmas Term, 21. Car. 2. In B. R. 


That court, he ſaid, was erected by letters patents within theſe Tus Cut or 
two years; the attornies of this n HASTINGS, an 
ought not to be excluded. renn Nx. 
On the other fide it was d, that they had a certain number ; 
of attornies appointed by t W 
MARSHAL'S- COURT. | 


KELYNGE, Chief Fuftice. This is 2 new court ; and farimy | 
I think our attornies cannot be excluded, Haſtings may 1 
his action. IF = patent ecofing © new court may limit » 

erin munder of ater who ſhall proſe there ma v 

limit a certain number of counſel. | 


| CoLEMAn-+ They have ſo in THE MARSHAL SEAand in Lind. 


K#LYNGE, Chief Fuſtice. Their courts in London are ancient, 
and their cuſtoms confirmed by acts of parliament. The now 
court of THE MARSHALSEA is indeed a new. erected court (for 
the old court of THE VERGE was another thing); and as for 
their baving a certain number of counſel or attornies, the queſ- 
tion is the fame with this before us, Whether they can legally 
exclude others ? I do not ſee how the king, by a new patent, 
can ouſt any man of his privilege. 


Twispzx, Fuſtice ſaid it was a * new point, and that he had * | 
never_heard it Hirred defore.—Afterwards being moved again, 1] 


— S ſhould have a TA | 


(a) The Court directed Haftings to client. $. C. 1. $id. 470.3 bot the | 


| bring an action on the eaſe againſt u queſtion does not appear to have been do- 


PzoTHONOTARY of Stepney Capre for re- termined, 8. C. 2, Keb. 580. <2, 26.4 
fuſing to record his appearance for his 3 


Anonymous. C e 


TSE. 7 Taftice. I have known this ruled, If Z.. 


will refer the cauſe to ſuch a man, that er conſeguente the ſhall 
cauſe muſt ſtay, „ and chat the — bang. 


ſtaying of the cauſe is implied in the reference. OA 
Aate, 20, 

2. Barnes, 53. 8. Mod. 190. n but by 2. Ld, Ray, reference 

whatſoever ſhall ftay proceedings, unleſs 05: 333-5. bat by +. — 


The King againſt Vaws.. 


OVED to quaſh a F "I 
M „ te roemmcnt ebe e r 


tion before whom the ſeſſions were held, which was quaſhed ac- ** lem a 


cordingly; and T'wisDEN ice, 71 ec the clerk of- the peace e 93 
ought be fined for returning a 2 — 


ſeffions wan beld.—S, C. me, 580. Fun core 738. 5. Med. 96. 129+ Comb . 


1. Ld. Ray. 215. 638. 4.14. Raym. 1305. 1. Salk. 363. 2. Stra. $32. 18. . R 
Birrell 


| 772 5. 
1. Roll. Abr. TwispEx, 


Michaclmas Term, 21. Cor. 2. In B. K. 
e eee eee eee, 


— - 
. . < 
- o 


| Pla to Sc FACIAS againſt the bail. The defendant pleads, that 


facias . | before the return of the writ, of /cire facias, there was a capias 

— hag ©4 ſati aciendum againſt the principal, by virtue whereof he way 

the place where, ment was.— T'WISDEN, Juſtice. You cannot make good this 

Ante, 19, fault. - 21000 [22 "FF ©" 6 ndr. 
Ca 66. Dodwell and his Wife againſt Burford- 

Intreſpaks, the PRE SPASS. The plaintiffs, in an action of battery, declared, 

2 T that the defendant ſtruck the horſe whereon the wife rode, fa 

5+ +6 ia. that the horſe ran away with her, whereby ſhe was thrown 


Jars was ents. ind another horſe ran over her, whereby the loſt the uſe of two of 


$. C. 1. Sid. . , _ | Fo > 4 . 34.5 | 
25. a. Dany. moved the Coutt upon view of the maybem to increaſe eat 
_ | whereupon the declaration was read. AR 


2. Lev. 172+ . | . . » - + 

2. Roll. Rep. But THz CouRT thought the damages given by the jury ſuffi. 
n EN Aa 
Cro. Jac. 350. Cro. Car. 192. 13.Co.;, . LA. Ray. 38. 2, Stra. $72. 1083. Bull N. P. as, 


| (a) As to the increaſe of damages, 2. Wit 248. 368. 374. 3. \WIK, 
s fee 1. Ld. Rey. 276. 1. Wil, 5. 62. | | Ai 46 
| [ 25 ] fn wn | A 1 * | . a 
Caſe 657. Smith againſt Bowin. 25 
infant CTION upon a promiſe. The plaintiff declares, That the 
—_ 8 defendant, in conſideration that the plaintiff would ſuffer him 
action upon 2 to take away ſo much of the plaintiff s graſs which the defendant 


coatrat made had cut down, promiſed to pay him fo much for it, and alſo to 
d br Dounds which he owed him for a debt. Afier a vert 


F 


WILLIAMS mored in arreſt of judgwent, tha the Jai iff was 


0 dy the agreement, the de» 
ere. fendant ought nat to be bound by it nei. 
582. KELYNGE; Chief Fuſtice. If an infant let you a houſe, ſhall 


— we I have known an _ upon the caſe 
19- 22 - brought by an upon a promiſe to mu money, in 
% 187. — that he would permit the to enjoy ſuch a 


405. 


37. Ld. Ray. 443. 1. Kk. 146. Cat. Temp, King, 46. Powell onContrafts, 36. 2. Com. 
Die. « Afgumpfit” (B. 14). 3. Burr, 1794. Gilb. Law of Evid, 4th edit. t4. Cop. 128. 


houſe: 


1 14. 


Michaelmas Term, 21. Car. 2. In B. R- 


it was inſiſted upon, that this was not a good conſi- ee 
— . for the infant might avoid Dung 
his p 9 grounded upon it againſt him: but it Bein, 


an uid 1 ba god conflratin, and hat th fin wa 3 


Taz Copnr, in the pringipal caſe, gave judgment for the 
plaintif, nf. Ec. 1 e 


rer '-, e 


T WEN, 2 When a man is arreſted, and has lain A plaintiff muſt 
in priſon three Terms, and is 1 common bait, 5 
Whether ſhall the plaintiff ever hold the to ſpecial bail . een 
afterward for the ſame cauſe, if he begins anew ? ſhall be d- 
KBELYNGE, Chief Fuſtice. If he may, then may a man be kepe — _ 
in priſon for ever at that rate. C. 2. K. 
At laſt it was agreed, that if he would pay the defendant his 82. 
coſts for lying ſo long in priſon he ſhould have ſpecial bail, A, 


7. 3. Mod. 274. 1. Com. Dig, © Bail” (23. Cowp. 72. 128. 


Howard againſt the Chanceller of Saliſbury. - Cale 6g. 


Mx MASTERS moved for « to the ſpiritual court, A man may 
Ml ta duc a ſuit _ — — marry his wifey 


Laden — ang "Take # a probibition, and and 00, Lit. 235. 
demur to it ; for it is a caſe of moment. 1 
| 3. Lev. 364. 2. Jones, 118. 2. Vent, 9. Vaugh. 206. La, 1% Sean. $36 


By 32. Hen. 8. c. 38. all perſons 2. Jones, 118. 2. Shower, 
not prohibited by the Levitical degrees Cro. Eliz. 228. 8. | 

y lawſully intermarry. Soon after 907. ; but in Eaſter Term, 3. Geo. 1. 
age, os © nh nanny conn the court of common pleas 
for a diſpenſation for one Maſſey, who prohibit a ſuit in the | 
——— to the fifter's dawghter of marrying his wife's ſiſter's daughter, 
wife ; but the archbiſhop denied although caſes were quoted where ſuch 


2 


— 7 2 marriage had been held lawful, Denny 1 
19 xls exprſi eee v. Aſhwell, Stra. 53-; and it bas been * 
marry bis uncle's wife, it Mm: alſo held, that the marrying of u baſtard, 5 4 


the niece hall not be n to the aunt's who if legitimate would have been within 


byſband, Gibſon, 412, 413. 
Wortley . W Ke Lam 36 40 See 2. Burn's _ » 

A Law, 434- a g , 
the ſame reaſon. upon the like proxi= 2.35.4. 


the like degree, is illegal, Harris v. | 8 


125 
+- 
| 
43 
"mt 


1 | *[a6], 
The King againſt Turnith. © Caſe v. 
TJ REVOR moved 2 quaſh an indictment upon $. Blix.c. 2. The caption of 


for exerci the trade of a grocer eg Cheſhunt, in an indict ment 
Hertfordfbire, not ſerved as an apprentice to it for ſeven 2 3 NS 


1 Salk, 370, 2, Ld, Ray. 767. 1038. 1. Burr. 252. 
years; 


Michaeltnas Term, 21. Cat. 2. In B. R. 


Tur K 3 becauſe the ſtatute ſa ſhall proceed at the quarter 
—_— yy x — and the word — 2 is not in the indictment.— 
TyaxzT®. Twispzx, Juſtice. That word © quarter” ought to be in. 


The eis  T WISDEN, Juftice. And I believe the uſing of a trade in a 
— Ex. c. 2, country Wige 2 this is, is not within the ſtatute.— Mok rox, 
do not extend F ice, accorded. —RAINSFORD, Fuftice. It will be very pre- 
a wodes carried © icial to corporations not to extend the ſtatute to villages, 
n — T 'WISDEN, fuftice. I have heard all the Judges ſay, that they 
8. C. x. Vent, Will never that ſtatute farther than they needs muſt (a). 


87. | 
8. C. 3. Keb. 583. 8. Co. 129. 11 Co. 84. 1. Salk. 373. 4 


An indiment Further objection was made, That there wanted theſe wor 
quaſhed for . adtunc et ibidem onerati et jurati ;” for which all the three 
e 1 "Fuſtice, being abſent, conceived it ought 


* C. 2. Keb. 3 9 
. Cro, Eliz. 108. 6. Mod. 220. 2. Mod. 5p t. 10, Mod. 148. 


() The ſame caſe in Abi and and Bull. N. P. 192. contra ; though 
- » Fentris agree, that country villages are the Court faid, that it bad been the 
not within the reſtraint of the act; common practice to find for the deſendant, 
and this is confirmed by Kex v. Langley, on evidence that he followed the buſineſa 
1. Sef, Caſes, 183. 2. Bar. K. B. 225.: only in a ſmall village, 
"> but Ball v. Cobus, xz. Burr, Rep. 366. | . 


Cater. © er Moreton againſt Packman. | \ 
> the R A CAUSE —— 2 out of London habeas corpus, 
London, in plaintiff i declared againſt defendant as a 
po warn ' {4 | 


| 1 BAR Trug moved for a 5. edends ; becauſe, he ſaid, they could 
out her huſband. hot declare againſt her as a feme ſole, for that ſhe had a 

, If the | . 

trade of a vic- a a f 2 . 

malle be wüh- JONES» centra. The huſband may then be joined with her, 

in this cuſtom ? for he is not beyond ſea. . "=: 


3 Tuispx, Fuſtice. I think a 2 — 
. Dan. the eue alledgen it ws refolved in Labem v. Rennen in 
423. Cro. Car. 68. (Bong not reported by him), that if the wife, uſe 
Lit. Rep. 31 the ſame trade that her huſband does ſhe is not within the cuſtom. 
< , <>.. FR And they are to determine the matter there, Whether this caſe 
Tro. Elz. 63. be within their cuſtom? Perhaps à victualler (as this trade is) 
88 is not ſuch a trade as their cuſtom will warrant : and whether it 
© ; Ply 033 2 
= Gy. OE it or not is in their judgment. A procedends was 
117 Mod.» - 12. Mod. 603. Oil. Eq. Rep. $3. Prec. Ch. 24. 328. 2. Vern, 104. 
1 2+ Peer. WMS. 144. 371. 4, 496. N Fa | 
2 1. Com. Dig. 544 + Burr. 1376. 
2776, 3. Tera Nen 18. And ſee 
Caudel v. Saw, 4. Term Rep. 361. 
V here it is det-rmined that a ſems covers there cited from a manuſcript note 
cannot ſue without ber huſband as a Mr. Jvdsrteg Burr. Ft e 
© "femme ſole trader by the cuſtom of Landon 
RT | | Tomlin 


| Miclizelinas Term, 21. Carl 2. In RE. 27 


'-* Tomlin againſt Fuller. Caſe 71. 
A SPECIAL ACTION ON THE CASE was b for keeping 17 min bare 4 
a paſſage ſtopped up, ſo that the plaintiff could not come to tight of way 


" HanprEs, after verdict for the plaintiff, moved in arreſt of 28 
judgment, that there ought to have been a requeſt for the opening A but 
) * 7 A action for 
BARWELL anſwered, It is true, where the nuſance is not by the ng bonus 
party himſelf, there muſt be notice before the action brought; without notice 
in 


this caſe the wrong began in the defendant's own time. and requeſt to 


have it opened. 
 Tw1sDEN, Juftice. I know this hath been ruled: where a $.C-x,Vent.48. 
man made a leaſe of a houſe, with free liberty of ingreſs, &c. 8. C. 2. Keb. 
through fort of the leflor's houſe, the leſſor notwi ing might $33. 
ſhut up his 
c 


doors, and was not bound to leave them open for dis f. C, . 

oming in at one or two of the clock at night, but he muſt keep Tro. Elis. 395. 

good hours. And muft the defendant in this caſe keep his gate Cro. Jac. 652. 
always open expotting die? Wherefore it ſeems he ought to N- Lutw. 114. 
have laid a requeſt. It is not good at the common law; and the * ; 
defendant might well have demurred for that cauſe. Judgment 6. Modz00.260. 


for the plaintiff. It is aided by the verdict. — 
1. Ter. Rep. 560. 
Butler againft Play. Caſe 73. 


[JPON a motion for a new trial in a cauſe where the matter a vin of ex- 

was upon proteſting a bill of exchange —SERIEANT Max- change muſt be 
NARD ſaid, the proteſt muit be on the day that the money be- froſted wittin 
comes due.—T WISDEN, Juſtice. It hath been ruled, that if a arcaſonable time, 
bill be denied to be paid, it muſt be proteſted in a 3 time, S. C. 2. Keb. 
and that is within a fortnight ; but the debt is not loſt by not do- 34 


. . Lev, . 
ing it on the day (a). A new trial was denied. = * 2 * 
2. Salk, 644. 648. 653. 10. Mod. 37. 286. 294. 316. 12, Mod. 244. 309. 345+ . Ld. Ray. 743 


2. Ld, Ray. 993 - 1. Stra. 415. 508. 550. 707. 2. Stra. 829. 910. 1175. 1195. 1248, 


(a) Formerly what was the reaſonable notice refides in the fame place, or at a 
time in which the bolder of an inland bill place at a ſmall diſtance from that in 
of exchange ſhould give notice to the which the holder lives, the demand of 
indorſer of the non-acceptance and non- payment muſt be made, and notice, 
payment thereof, ſo as to prevent the in the caſe of non-payment, given, as 8 
indorſer from being diſcharged by the foon as, under all the circumſtances, it 
lacbes of the holder, was confidered as a is poſlible todo. See Doug], 515. 681. 
queſtion of fact for the determination of 1. Term Rep. 171. 714. 2. Term 
Tir Juny.” 1. Black. Rep. 1. 1. Ld. Rep. 713. In the notice to be given of 
Raym. 744. 1. Stra. 415, 416. 350. non- acceptance or non-payment of 
910. 1248. 1175. and the caſe of inland bills no particular form of words 
Metcalf v. Hall, Beawes, 482. Dougl, is neceſſaty, but it is ſufficient if it 


and the parties to whom notice is to be _ Bull, N. P. 271. 2. Term 
given reſide at a different place from the Rep, 713. the ſtatutes 9. * 20, Will, 
holder and the drawee, the notice of 3- e. 17. ; the 3. & 4. Ann. c. 3. 
non · acceptance or non- payment muſt and Kyd's Treatiſe on Bills and Notes, 
de ſent by the next poſt, Kyd's Treatiſe, page 87 to 103. , 

3, And when the party entitled 
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*[28] Michaelmas Term, 21. Car. 2. In B. R. 


Caſe, 4. * Hughes qgaiaſt Underwood. | 
The feeling of N ELYNGE, Chief Fuftice. The very ſealing of the writ of 
a ſuperſedea; to 


the execution, TwWispEx, ce, There was once a writ of error to remove 
Eves hong the EC ef: rt besen ch and ſuch; but ſome of the 
the record, parties names were left out: and by my brother WVYIDE's ad- 
Poſt. 45. 106. Vice, that writ not removing the record, they took out execution, 
712. 285. 195 · But the Court was of opinion, that though the record was not re- 
Yelv, 6. moved thereby (of whichyet, they ſaid, he was not judge whether 
Ds it was or not) yet that it ſo bound up the cauſe, that they could not 
* 78. fake out execution. It is indeed good cauſe to quaſh the writ of 
207. 297. 240. error when it comes up, but execution cannot be taken out. 

272. 12. Mod. 398. cor. 1. Ld. Ray. 10. 47. 71. 495. . Ld. Ray. 896. 1295. 1. Stra. 632, 
a. Stra, $67. 186. x. Barnes, 275. . Barnes, 64. 170 2+ Bac. Abr.'210. Ser the caſe of 


Jaques v. Nixon, 2. Term Rep. 27 p 
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4 Charles the Second. rb en 1 


1* i ad o 40 

The Kin! ed. oy . 
g 5 W ur | | 

,- Jolm Ketyinge, ns. 
Sir John Twiſdeng "Kt, 
Sir. Willa Mota, Xo." — 
Sir Richard Rainsford, Kr. 
Sir Jeoffry Palmer, Knt. des Geral,” 
Sir Heneage Baal Ke * . 


*[ 29] 
o Jefferſon, — of n 2 Dawſon Cale 73. 


there was a demurrer to part, and iſſue upon be brought in 
And the queſtion 5 give wekiag anch, 


judgment upan the demurrer ? | 2 


Joxes. The 3 muſt be iven in be l Ag 
| Chancery. The court of chancery cannot try an iſſue, and 2, t par, na 

therefore it is ſent hither ts be trjed 3 but with the deqzurrer this 2 E 2 
court has nothing to do. Indeed, the books differ in caſe of an pant, yet the 
iſſue ſent hither out of chancery, whether the judgment ſhall be Kiag's bench. | 
here or there? Keihway ſays (a) it ought to be given here. Lord — 2 | 
Coke ſays (b) it muſt be given in chancery : but none ever it whole record, | 
a queſtion, Whether j t upon a demurrer were to be given 3. C. 2. Saund. 
here or there? Vide Coke s «© Turiſdiion of Courts,” fol. 80. 23. tes 

$. C. 1. Lev. 

283. 8. C. 1. Sid. 8. C. 2. Keb. 529. 584. 608. 62 f. 636. 8, C. 3. Keb. 25. 31, 1 
243 8. C. 1. Nasr, 76. t. Roll. 4 8. Co Co. 23. 1%. Co. 1355 3 An 15 rom 
Rep, IVY Kale 98. az—(5) 4. Inſt, 79. 88. 294, 
; SAUNDERS 


Ee n chancery entered into Ie a feive hes 


Hilary Term, 21. & 22. Car. 2. In B. R. 


* SAUNDERS contra. When there is a demurrer upon part, and 
n N err give 
judgment; A 


KELYNGE, Chief 5 2 the record come hither entirely, 
we cannot ſend it back again : D that the 
record ſhould be removed from hence. He cited 5 
21. Hen. 7. 2. Co. 12. Coke's Entries, 678. 24. Edo: al. 
"There itis held, that judgment ſhall be given here upon a — 
Now if it muſt not be given here, there muſt be two executions 
ee ee loſe half, for they can have 
but one elłgit. * K 
Rex. 3 . end gave belt opinians ſeverally; that 
1. Term Rep. judgment ought to be given in this court upon the whole 22 
380. or thatit is an entire record, and the execution one: and if j 


ment were to be given there upon the demurrer, there muſt 
two executions. And becauſe the record ſhall not be remanded. 


2 Juſtice, ſaid, therecord itſelf was here; and that it had 
been fo _ in Holland's Caſe, (a) and in Dawkes v. Batter: 

[30] though my Lom Chief Baron ting then at the bar; urgedftrong- 
Iy, that it was dur the tenpr of che reco dthat was ſent hither ; and 

it is a maxim in law, that if a record be here once, it never goes 

out again; for that here it js coram i rege: ſo that if we do not 

give judgment here, there will be a failure of juſtice, becauſe we 

cannot ſend the record back,” The jury that "tiles tie iſue\mult 


aſſeſs the es the demurrer. The record muſt not be 
ſplit in this e © Aﬀeordingly judgment was given ere 
—— 1 F. 2. N | 85 


c 56. Willbraham ie Snow. 


2 Uh 


K. = 
and OTuzas. 


2 ROVYR anv coxvxxsiow. Upon iſſue nat guilty, the j 
OED _ T find aſpecial verdict, VIZ. Thatone 7. 72 recovered in 42 
for goods taken tion of debt againſt one H 7mb, et de pole rs acias directed to the 
unt of his poſ- - ſheriff of — into his 
ſeſlion after ſei» poſſeſñon; wnd tha being in i rain th  wak they 


for he has a = The ſole point was, Water he SG the ſheriff has 


2 r e e 


zure; me” him to bring an action of trover ? 


— ks WixnixGToON. I conceive the * does not lie. An ac- 
valve of the tion of trover and converſion is an action in the right, and two 
goods; and not, things are to be proved in it, viz: a property in the plaintiff, and 
as he may in. : converſion in the defendant. I confeſs, that in ſome caſes, 


. the plaintiff have not the abſolute property of the goods, 


rortions taking, 5s he” dba bes a wrong-doer, he may have a ſuffi- 
3. C. 2. n 8. C. 1. = IN 2. Keb. 
388. 2. Saund. 47. 346. 438. Clayt. 113. 2. Mod. 245. Cro. Jac. 50. Cro. Car. 89. 
2. Salk. 655- 6. Mod. 212. 291. 10. 21. 26. 37. 140. 1. Ld. Raym. 246, 736. 4. Stra. 
996. t. Sera. 128. 505. ö a 3. N 224. x. Term Rep. | 


75+ 658. : 
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| 4% 
Qent property to maintain the aftion againſt him. But I hold, WILIA 


that in this — —— —— 
the goods upon a fieri facias, for whi ci yer 9 7 
tyre v. Aden, Yelv. 44 (4). This caſe is ſomewhat "res. of 
commiſſioners of bankrupts : they have power to ſell, and grant, 
and affign ; but they cannot bring an action: their af 

muſt bring all actions. It is wes, 2 hetif in this cad may bring 
an action of treſpaſs, mos he has pr; but trover' is 
grounded upon the right, there m a property in the 
plaintiff to ſupport that z whereas the ſheriff takes the 


againſt. 
SAO. 


virtue of a naked authority : as when a man deviſeth, that his exe 


cutors ſhall ſell his land, have but a naked authority. 


Curia. The ſheriff may well “ have an action of trover in 
this caſe. As for the caſe in Yelv. 44. there the ſheriff ſeized 
upon a fieri ſacias; then his office determined; then he ſold the 

and the defendant brought trover. And it was holden, 
that the property was in the defendant, by reaſon of the deter- 
mining of the ſheriff's office; and becauſe a new fieri facias muſt 
de taken out; for that a venditions. e. cannot iſſue to the 
new ſheriff. 1 this caſe to that of a carrier, who 
is accountable for the goods that he receives, and may have trover 
or treſpaſs at his election. | | | 

Tw1sDEN, Fuftice, (aid, The commiſſioners of ban might 
have an action of trover, if — — 
RainsFoRD, ice, ſaid, Let the after the ſeizure 
3 —— remain . 
ferred to the plaintiff, ſince the ſheriff is anſwerable for them, and 
comes to the poſſeſſion of them by law, it is reaſonable that he 
ſhould have an ample to recover for the taki 
e 8 en 

by the delivery of the party.— Monk krox, of office ſaid, 
f goods are taken into the cuſtody of a ſheriff, and the defendant 
afterward become bankrupt, the ſtatute of bankrupts ſhall not 
reach them; which proves the property not to be in the de- 

I mana oy ice. I know it hath been ſeveral times 
at the aſſiues, a ſheriff ought to have tre/þaſs and not trouver; 
and counſel have preſſed hard for a ſpecial verdict. 


*[31] 


Co. Lit. 286. b. 


Moreton, Fuftice, My Lord Chief Juſtice BrAmrSTON (% Judgmene 


ſaid, he would never deny a ſpecial verdi mantra an) - x 


counſel did deſire it (6). 


(«) See 8. C. Moer, 755. Cro, judged contrary to the. report of it, 


You I. 5 1 


_ 


Hilary Term, 21, & 22. Car. 2. In B. R 
+ Caſe 77. Gavell and his Wife againft Berked. 


To fay, „ You  CTION for words, viz. « You are a pimp and a bawd, and 
% are a pimp fetch young gentlewomen to young gentlemen.” Upon 


bon: > or as iſſue not guilty, there was a ſpecial verdict found, © 


4 Lesen d, Jones. The declaration ſays further, © whereby her huſband 
« young gende. © did Conceive an evil opinion of her, and refuſed to cohabit with 
« men,” is ber.“ But the jury not having found any ſuch ſpecial 
actionable, the queſtion is, Whether the words in themſelves ate ati 
without laying without any relation. had to-the r ? I confeſs & that 
noy bee to call one BAWD is not actionable ; for that is a term of reproach 
5 uſed in ſcolding, and does not imply any act whereof the tempora 
[ 32 ] courts take notice; for one may be ſaid to be © a bawd” to herſelf, 
ers. But where one is ſaid to be a bawd in ſuch actions as theſe, it i 
- actionable. 27. Hen. 8. pl. 14. If one fay, that another holds 
» bawdry, it is actionable. So alſo in Penſon v. Gooday, Cre. Car, 
3: ©. 2. Ken. 329. Thou keepeſt a whore in thy houſe to pull out my throat:” 
689. theſe words have beem adjudged to be actionable; for that they 
3. Bur 44- expreſs an act done; and fo are ſpecial, and not general railing 
der. words. In the caſe of Dimock v. Fawcett, Oro, Car, 393 two 
Cro. Car. 329. Juſtices were of opinion, that the word & pimpꝰ was actionable of 
1. LA. Ray. 710. itſelf. But J do not rely upon that, or the word © bawd,” but 
. Ld, Ray, taking the words all together, they explain one another The lat- 
2 1169, der words ſhow the meaning of the former, v:z. that her pimping 
6. Mod, 215. and ba conſiſted in bringing young men and women together, 
20. Mod. 385. and what the brought them together for is ſufficiently expreſſed in 
22. Mod. 106. the words ©« eim fand « bawd,” viz. that ſhe brought them to- 


20% * ether to be naught: and that is ſuch a ſlander as, if it be true, 
4," WR ſhe may be indifted for it, and is puniſhable at che common law. 
47% Tun CourT was of the ſame opinion, and gave ju t for 
the plaintiff, ni, Sc. en 
Caſe 78. 3 Healy againſt Warde. 5 
An afſungft in EMok of a judgment in Hull. WEs rox. The action is 
an interior court 


brought upon a premiſe, cùm inde reguiſitus foret ; and does 
to pay 0n 1*- not ſay, cum inde requiſitus foret infra 2 — 
queſt, the place gf - 
of requeſt mult yſtice. Though the agreement be general, cum inde requiſitus 
be tated, and foret, yet if he do requeſt within the juriſdiction, it is good enough; 
— Sp and ſo it has been ruled. And this error was diſallowed. © 
ſdifiion of the Ceurt,—S, C. 1. Vent. 2. 8. C. 2. Keb. 437. Poſt. 63. 1. Vent. 28. 71. 
2 a As 96. 153» 2. Show, 430. 5 Lev. 243. 2. i. 87. TI. — 74 ky Mod, 
30. 145. 197. 6. Mod. 224. der the caſo of Ruland v. Veal, Cewp. 18. Trevor v. Wal, 
1. Tem Rep. Ig4+ | 4031» val n 
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Hilary Term, 21. & 22. Car. 2. In B. R. * [ 33] 
® Boſwell, xc. Executors of Gibbs, againſt Coats. Caſe 79, 


TWo ſeveral legacies are given by will to Alice Goats and Jobn A condition that 


Cats. The executors depoſit theſe legacies in a third perſon's — * op * 
hand for them, and take a bond of that third perſon, conditioned, for — 
that, & if the obligor at the requeſt of ſhall bring in Alice legacies, from 
and Jobn Coats, when they ſnall come to their ages of twenty - wei when 
& one years, to give ſuch a releaſe to the executors of Francis . = 
& Gibbs as they ſhall require, THEN, &c.” One of the legatees ken vgpegzech 
comes of age, and during the minority of the other the bond is when each of 
put in ſuit; and this whole matter is diſcloſed in the pleading. — the 

The queſtion was, Whether the defendant was obliged to bring — 
him in, to give a releaſe, that was of age before the action brought, 3. C. 2. Keb. 
or might ſtay till both were of age before he procured a releaſe 591. | 
Gow ther? OTE 8. C. 1. Vent. 


Tux Cour was of opinion, that it muſt be taken reſpeZively ; 1-Saund. 184. 
und becauſe it appears that the ies were ſeveral, that ſeveral O, Jae. 295» 


releaſes ought to be given, upon the reaſon 2 Wyndbants z. — 7 | 


Caſe, 5. Co. 7. (a); and TwisdEx, Fuftice, If there were 
no more in it than this, ſcil. © when they ſhall come to their ages 
« of, &c.“ it were enough to have the condition underſtood re- 
ſpectively; for they cannot come to their ages at one and the fame 
\ndjudgment was given accordingly. 2 
() 8. o. Noy, 6. Moor, 17. Jenk. $72, 


| . Trethuny againſt Ackland. Caſe 36, 
g Michaelmas Term, 21. Car. 2. Roll 216. 8 
WISDEN, Fuftice. If an executor plead ſeveral j its, Pleading, 


you may reply to every one of them, that they were obtained 8. C. a. Saund, 
by fraud; or you may plead © ſeparalia judicia, &c. obtent. per 25 * 
« fraudem; but in pleading ſeparatia judicia obtent. per frau- OY 
dem, if one be found to be a true debt, you are gone. * 
| | 1. Lev. 281. 3. Lev, 115. 267. Vaugh. gg, 1. Vent. 199% 


oe 


Parker againſt Welly. | Cu 81. 


Trinity Term, 21. Car. 2. Roll 1503. 5 


ELYNGE, Chief Fuftice, and TwisDEN, Juſtice. Not- The erf muſt 
K . —— 23. Hen. G. c. 9. which obliges the rewrn c. 
ſheriff to take bail, yet he can make no other return of a capras EG <7 Tong 
than either © cepi corpus,” or © non of inuentus; for at the « youu,” ton 
common law he could return nothing elſe ; and the ſtatute 23. Hen. writ of capias ad 


6. c. . it compels him to take bail, does not alter the te- eee. 


turn; and ſo in a caſe of Frantlin v. Andrews (5), it has been ad- CES 57> 
judged here, yu 


— | 155. ö 
S8. C. 3, Keb. 607. 637. . 2+ Saund. 39. 
92 Croſtan's 


— 


0340 Hilary Term, 21. & 22. Car. 2. In- B. R. 

Caſe $2. * Cr n s Caſe. a 
If a ſtatute FLEY moved for a certiorari&o the 8 of che peace 
. for Middleſex, to remove an i t againſt one Crofton, 


upon the late ſtatute 17. Car. 2. c. 2. made againſt nonconformiſt 
to be recovered Miniſters within five miles of a corporation: the indict- 
. ed. He that by the ſtatute no indictment 

or iaforms= vill lie for ſuch offence ; for where an act of parliament 


tlict a penalty 


9 Fa n chat the penalty ſhall be recovered by bill, plaint, or infor- 
— mation (as eee ounded 
be the negative does), there an indictment will not lie; au. 12 Gro, 
. 3 

T wi8DEN, 7 If the ſtatute ap that the penal 
28 < — ſhall ſhall be _ bill, plaint, &c. not otherwiſe, ther 


$.C. 2. Keb. confeſs an indictment will not lie; but 9 negative wank L 


$95, 614 conceive it will, though the ſtatute be introductive of 2 
238 and create an offence which was none at the common law : for 
17. Ce. . whenever a is prohibited by a ſtatute, Cit be a public een 
7, 0. Ab. 106. cern (@), an lies upon it: and the other re- 
2. Inſt. 263. medies, 2 b bil. plaint, &c. in affirmative words, ſhall not take 


Cio. Jac. 577- away the general way of which the law for 
* y the g y of proceeding appoints rr 


4- 144- al 
Carth. 263. 

1. Ld. Ray. 345- © KELYNGE, Chief ce, | differed in opinion, and though 
e-Ld. Ray. 991. that where a ſtatute 20 anew offence and appointed other 1 


4. Stra. 828. 
10. Mod. 336. 
12. Mod. 30. 


24 634 


medies, there could be no proceeding by way cen 
Afterward OFFLEy moved it again, and cited Caftle's Cre 
ac. 643. ' Gadlow v. Whitecat, Cru. Elix. 544- NA 

Fag. a7 6s, CHARTA 201 and 228.—Upon the ſecond motion, Karo 

1. — 7 545- came over to T wisDEN'S opinion (6). | 

2. Burr, $03- 1129. Kur. C. 9. 302. RAS 2 


Mas- Bp ir was OBJECTED, that an inditment oo | 


_—_— pariſh would loſe their part of the penalty: to 


(«)-See S, P, Rex v. Jones, Mich, 
14. Geo. 2. 3 
(b) The reports of this caſe in Keble, 
Sider fin, and F ntri}, agree, that the Court 
refuſed to quaſh the indiament z but 
adde, mes nota que ceo fait 
Een, Crorton's Cafe,” and in 
the ſays," * Quzzz per \moy.”* 
In the caſe of Rex v. Marriot, I. Show. 
399- the determination of Crefton's Caſe 
doubted ; in Rev v. M. „Fag. 


47- the Court expꝰeſely deny it to be la; 


and in Rex v. Fright, 1. Burr, Rep. 543. 


Loan Maxsr1ELD fays, that it had been 


died many times :— T be law upon 


this ſubject ſeems now to be, that 
where acw offences are prohibited by a 
general protubitory clauſe in a Aatute, 


442» 
+ iS T wiSDEN 


an indiciment will le. 1. Burr, 545. 
that if a ſtatute preſcribe a particular 
particular mode is cumulative, and does 
not take away the former remedy, 
2+ Burr, 599. 3 but that hefe a ſtatute 
enaQts, tliat the doing an act not puniſh» 
able before ſhall for the future be pu- 
niſhed in ſuch and ſuch a particular 
manner, jon the commutuy aathed 
by indiftment cannot © purſued, 
2. Burr, 80g. pg te mg 
new offence is created by ſtatute, and a 


Juriſdition out of the conrie of the 
common law is it muſt be 
followed. Hartley v. Houker, Cop. 


3. Term 


24. See alſo 8 650. 


Hilary Term, 21. & 22. Car. 2. In B. R. 


'Tw1sDEN faid, that he knew it to have been adjudged otherwiſe ** 
at Serjeant's-Inn; and that where a ſtatute appoints the penalty to EH 
be divided into three parts; one to the informer, another to the 
king, and the third to the poor; that in ſuch caſe where there is 
no informer, as upon an indiftment, there the king ſhall have 
two parts, and the poor a third. . 
83 
The King againſt Baker. Cite 83. 


AY HevienetX in Hull for ſaying theſe words, viz, that Slandering a 
« whenever 2 burgeſs of Hull comes to put on his gown, Corporation is 4 
« Satan enters into him.” —LEVIN Z moved, that theſe words 8 
would not bear an indictment —KELYNGE, _ 3 

The words are a ſcandal to Government. 8 


3. Mod. 139. 8. Mod. 270. — yg, "23. Mob. que. 1. Th Dog. 153 2. Ld. 
Ray. 1029. 1369. Stra. 420. 617 1. 1168. 2+ Salk. 698. m Term Rep, 316. 


| Levinz. The indictment concludeg, ' in malum exemp ter yoo 
* inhabitantium;”” whereas it ſhould be, “ eee — the evil "uy 
« Gvran denies Rey "in all cn" celiepuotin." for « ample of the 
this adjudged naugft· 1 


u bad, "10. Mod. 186. 


"Anonymous, Caſe 84, 


"5 WISDEN, Tuftice. If the defendantin an ation of debt for Fridence 
rent plead nil debet, he 3 Wann 


of the rent. Nea. 218, 
Amiles againſt 8 x =. 85. : 
A. FARCE I Bs iritual court againſt ſeveral of Tirfis not 


pariſhioners for tithe-turf; they p nes! dikes —_— 
Krurnof- Ch; ice. T and are of 2. luſt. 75 | 
the echeld Be of urf, gravel, .. e 


Tas Court —— bition to il the libel 3 divas wad 
dered the plainti — 10 


March, 58. 94. v . STENTS A . Eq. 366. 
1. Ld. Ray. 187% Ll 


Maleverer, late Sheriff of York, againſt Redſhaw. Cale 86. 


Erizity Twm, 21. Car. 2. Roll 1511. 
upon a bond of forty pounds: the condition wad, for A e bead 


ring ut 3 certain da z concluding, that if the party conditjensd, 
85 condition to be void. The defendant a 
te „t 2 Hen. b. c. 9. „ then . cons 
& Sas $0 void,” is good; "Ar the lence wards Guat ke wie 66 Bnpehgn 1. Sid, 
456. 8. C. 2. Saund. 78. 8. C. 1. Vent, 39. $, C. 2, Keb, 536. 396. 623. Hob, 26. 
1. 14, Ray, 38. 2. Will, 337. 
COLEMAN, 


* 


1 


Hilary Term, 21. & 22. Car. 2. 4 In B. R. 


nee Coka x. The bond is void by the expreſs words of thi 
Aiktase. ſtatute, being taken in other form than the ſtatute preſcribes. 


Kzrynce, Chief 7 If the condition of a bond be, & that 
E if the obligor pay ſo much money, then the condition to be 
« void, in talk the bots is abſolute. 


Tw1sDEN, Fuftice. I have heard Lonp HogAx r fay upon 
this occaſion, that becauſe the ſtatute would make ſure work, and 
nat leave it to expoſition what bonds ſhould be taken, therefore it 

| was added, that bonds taken in any other form ſhould be void:“ 

x k for, faid he, the ſtatute is like a tyrant; where he comes he makes 

_— all void ; but the common law is like a nurſing father, makes void 

2 36 only that * part where the fault is, and preſerves the reſt. | 
KeLyNGE, Chief Fuftice. If the condition had been, & that 

I & the party ſhould appear,” and had gone no farther, it would 

1 men have been well endung. 8 
. TwisDEN, Juſtice. Then why may not that which follows 

be rejected, as and ſurpluſage ? Cur. adviſare vult (a). 


( Bythe 23. Hen. 6. c. 9. noſheriffs, preſcribed by the ſtatute ; for that al. 

&c. ſhall take any obligation of perſons though the ob%gor appeared at the day, 

in their cuſtody but only to themſelves, yet the condition only being made void 

by the name of their office; and vron by that appearance, the bond would 
dombo written, that the ſaid priſo - remain fingle and in force. But 

* ner ſhall appear at the day and in the Cova v were of opinion, that the bond 
place appointed by the writ; and con- was good; for that the words 

| eludes, chat if they take any obligatien in ** this obligation to be void"* might be 

bother form it ſhall be vid. The ebjec= rejected as furpluſage; and judgment 

Das tion in this caſe was, that the bond made was accordingly given for the plaintiff, 

. the condition, inſtead of the obligation, 8. C. 2. Saund. 78, 8. C. 1. Sid. 456. 
void, and therefore was not in the form : * 


Caſe 85... 5 Jones agsinſt Treſilian. N 
To affaulr A. A N aftion of treſpaſs of aſſault and battery. The defendant 
pw ns the pleads, ſon aſſault demeſne, The plaintiff replies, that the 
plead it whapd defendant would have forced his horſe from him, whereby he did 
defence of his molliter 1 ultum facere upon the defendant in Jeſence of his poſ- 
„ o this the defendant demurred. 925 . | 
maler uns MORETON, Fuftice. Malliter infultum fucero is a contradiction 
eee Suppoſe you had ſaid, that molliter you ſtruck him down. 94 
ampeſuit,itis bad TwispExN, Juſtice. You cannot juſtify the beating of a man 
| on demurrer in defence of your poſſeſſion, but you may fay that you did molliter 


eker ali. anus impanerey Wc. 


$.C.z.Ked.597. KEIYNOE Chief Tuſtice. You ought to have replied, that 
N. — 427. Jou did malliter manus imponere, que gil eadem tranſgreſſio. = 


470. 481, Tres Cover. - oy nil capiat per billam, unleſs better 
erm, 


1. 14. Rey. 42. cauſe be ſhown this 
Lytw. 1483. | h 
4% - : | : - N 7 | F C Leach 


£ 
| Hilary Term, 21. & 22. Car. 2. In B. R. ; 
| Leach againff Morris, Executor of Adams. — Caſe 88. 


Michaelmas Term, 21. Car. 2. Roll 619. 


IN an ation of debt for not performing an award, the plain- A dectararion ta 
tiff declares, that inter alia arbitratum fuit, Sc. TwWIsDEx, er * 
>. Ling , | inter alia 
N That is naught (a). ON — — 
8. C. 2. Keb. 601. 623. 659. 1. Lev: 292. 2, Sid. 161. Comyns, 328. 547«- 2. Peer, Wes, 
43% 3. Peer, Wms. 187. 190. 361. 


(s) It is faid 2. Keb. Gor. that Dig. Arbitrament, (I 2.) and (I 5.) 
judgment on demurrer was given for the - Kyd on Awards, page 198. and 1. Burr. 
plaintiff, And fes Litt, 372. _Comyn's Rep. 280. 


Jackſon and Criſp again the Mayor of Berwick. Caſe 89. 
* Trinity Term; 20. Car. 2. Roll -% 1 


AN action of covenant is — againſt the mayor, burgeſſes, in covenant on 
and corporation of Berwick upon an indenture of. demiſe, leafe dated at 
wherein the plaintiffs declare, that the defendants did demiſe to 74, of lands in 
them a houſe in Berwick with a covenant, that the plaintiffs ſhould 3 and 
enjoy the fame without interruption by them, or any other perſon 1 
or perſons * whatſoever ; and alledge, that a ſtranger claiming a in Berwick, the 
title did make an entry upon them, and kept them out of poſ- 1371 
ſeflion. The defendants plead a local plea; to wit, that the ſaid plains, on a 
ſtranger did not enter upon the plaintiffs, &c. ; upon which iflue ſogreſtion that 
is joined. The plaintiffs then make a ſuggeſtion, and pray a ve- * „ 
nire faciat into the next county: upon which there is a trial. AY Ke 
ones conceived this to be a miſtrial, and that the venire e, gg 

2 to have been de vicineto of 82 caſtle of York, where the ag. 4 
covenant is alledged to have been made, —F 1RsT, this fault is 
not aided by any of the ſtatutes of jeofails; not by the laſt and . C. 2. d. 
greateſt of all: that aids where the venire facias is awarded from 3**: 462. . 
another place than it ought to be, but not when awarded from 2% * 
another county (a) which is my exception. That, at the com- 8. C, 1. vent. 
mon law, this venire facias is not well awarded, I rely upon Dotu- 58. go. | 
dal“ s Caſe, 6. Co. 46. If an action be brought upon à matter done 5. C. Rm. 
out of the Kingdom, the trial will be where the action is laid. In 73 83 
our caſe, the action is grounded upon an indenture ſuppoſed to be 3. 4. au. 
made within the county of York ; but iſſue is joined upon a matter Poſt. 64. 68. 
done out of the kingdom, for ſo Berwict is. This iflue, I conceive, 139. 
ought to be tried where the action is laid. It is true, in the caſe of * Peck. 

ales, the law is otherwiſe; for I find, that Males is parcel of the 1. flag. 10 
Vaugh. 395. 2. Saund. 193. Rayiy, 206. 1. Lev. 291. 12. Mod. 7. . Mod. 374. 
10. Mod. 30. 325. 6. Mod. 194. 4, LA. Ray. 331. 387. 2. Ld, Ray. 1214. 1408. 1418. 
1. Salk, 183. 1. Stra. 418. 553. 630 704. 2. Stra. 984. 3. Burr. 1330, 1. Com. Dig. 
Action“ (N12. ). Cowp. 178. 409. 510, Rex v. Amory, 1. Term Rep. 363. 3. Term Rep. 387. 

(a) The 16. & 17. Car. 2. C 8.1 2. Lev. 164. 1. Com. Dig. * Amend. 
and fee 1. Vent, 88. 90. 1. Sid. 331. ment (H 4.) W N 


94 realm 


Hilary Term, 21. & 22+ Car. 2. In B. R. | 


Jacxzon. any Tealm of England, though the king's writs do not run there. But 
-Carey Berwick is part of the realm of Scotland, and was conquered 
Tait king Edward the Fourth, and acts of parliament name Berwick. 

TR ene When Calais was in poſſefſion of the kings of England, and a mat- 

e ukenek. ter ariſing within Calais came in iſſue, was ever any venire facia 

awarded to Dover ? Y 1 


- - Tw18DEN, Juſfice. There are two precedents of ſuch trials, 
one in 12. Flix. Roll. 630. and in 2. Roll. 97. I haveafked my 
brother WiTHRINGTON, who is a knowing man, how it came to 
paſs that Berwick was put into acts of parliament? He faid, he knew 
no other. reaſon than that the Recorder of Berwick was at firſt in 
parliament and deſired it, and therefore it hath continued ever ſince. 
Mz. WESTON faid, that the cafe of Shirley v. Sackrel, Cro. 
Eliz. 465. was an authority (a). eee 

() In Trinity Term 22. Car. 2, county, 1- Vent. 90. and judgment was 
the Court was of opinion, that the ultimately given for the plaintiff, Ray. 
vexire was well awarded to the adjoining 174. 1. Lev. 252+ , » 


delayofthe In this caſe it h d, that during the Cur. adviſare vult, one 
re in giving of the plaintiffs died; and the queſtion was, What ſhould be done? 
13 _ T wISDEN, Jullice. There is a caſe in Latch. 92. wherein this 
* * 8 of difference is taken, vix. If there be no eontinuance ente you 
+ the parties, may enter the judgment as at the day in bank: but if contiguances 
38 J * entered, ® then you cannot go back, but muſt enter the judg - 
T 1 1 ment to the time of the continuances.— It was put off for c | 
comyne, 31. to be heard in it (b). | exe 


1. LdcRay. 95. 2. Ld. Ray, 849, 863. Stra, 1081. Burr. 2277, 


(3) Taz Covxr was of opinion, the pofca, 1. Vent. go. f for that it 
that there being no continue the judg- would be unreaſonable that the delay of 
ment ought to be entered as if it had the Court ſhould prejudict the phintiff. 
been immediateiy given on the return of 1. Sid. 462, 


Eaſe 90. | Smith ogain# Wheeler. 
| 99 Ye after Term, 20. Car. 2. Roll 570. 


ing*s counſe QER EANT MAYNARD was about to argue in this caſe, 
— Se. NN lies Adria heriefihefenghe ig) 
— | 


Crown. KeLyNGE, Chief Juſtice, BrxoTysrx MAyNaRD, you would 
26. 28. counſel, ought to argue in this caſe againſt the king ? | 
Hh | anſwered, that the king's counſel would have but 
| vice EE they ſhould — i fuck caſes ; and that SgR< 

EanT CREW argued Haviland's Caſe, in which there was the 
Twispzx, Fuftice, In Stone u. Newman, I know the king's | 
counſe] did . * 


— 
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LORD thinks it not proper, my BROTHER MAYNARD may gi sun 
. grodleman ot the bar to diver for kim... again 


r i Tg anner 
be argued again.— JONES ar or Mamtiff in the writ of 4 poſſeſ. 
e Whether this 2 raudulent or no ? 4 78 
That fraud is not to be preſumed, he cited the Chancellor of Oxford's ben years, 
Caſe, 10. Ce. 54- and the Caſe of Criſpe v. Pratt, Cre, Car.,550. de ps 
But for THE SECOND POINT, he held, that here is a. truſt. for- and ſettles the 
feitable to the king; and he quoted Sir Fohn Dacomt's Caſe, Cre. refidue in tru 
Fac. 512. That the truſt in this caſe is. ited, he proved from on binſelf for 
the nature of a truſt, vrhich is an equitable intereſt; or a right of n nder 
rception of the profits of an eſtate : the celui que truft hath jus — ths * 
bendi, et jus diſponendi. And though he hath. a truſt, hath if be had ifue 
in law neither jus in re, nor jus ad rem, yet in equity he hath both. thetruſts ſhould 
In equity, whatever I have a right to diſpoſe of, I have a right to rale n the 
take the profits of, For if a man make a conveyance to the uſe 1 
of one and his heirs, in truſt, that he ſhall convey r <=" iſſue, with a 
is not expreſſed that he ſhall take the profits, yet he ſhall take power of revo 
Now in the ſecond. proviſo there is a double expreſſion; one that ,n. It A. 
amounts to a revocation, the other amounting to a diſpoſition or e van — 
limitation, Now he that hath a power of diſpoſition, hath a right of the criginat 
that may be forfeited: and therefore the Dute of Nerfolls Oe term is only for 
comes not to this, for we are not in the power of ®. revocation ;; I feiced during 
decline that, but we are in a power of diſpoſition.- Now this is OS 
by wap of tru In law indeed ſuch a proviſo is naught, but ina * [ 39 ] 
truſt the intention of the parties carries it. I obſervein forfeitutes 3. O Ante, 16. 
at the common law, where a man hath only jus diſpenend?, though . .. n. 
he hath no eſtate, yet he may forfeit it, Ph. Com: 260. A man C. 1. Vent. 
is poſſeſſed of a term in the right of his wife, though he hath'no 128. 
eftate himſelf, yet he may forfeit it: and the reaſon is, becauſe he 5+ C. 2. Lev. 
hath jus diſpone adi. If a man might by ſuch a diſpoſition as this pro- 3 C. „ Keb. 
tect his eſtate from being forfeited, little land would Come to the 364. 508. 644, 
Crown upon attainders. Thereare two badges of ownerſhip : the 563. 772. 
one is a perception of the profits, the other a power of diſpoſing ; 2+ Inſt. 2r6. 
both which are in our caſe; and a favourable conſtruction ought “ Wo. 127. 
not to be put upon a deed for encouragement of traitors, © 2 N 
WI1INNINGTON contra, As for THE FIRST POINT, the fraud 88 
ought to be found ; and this leaſe was made long before the at- x, Roll. Abr. 
tainder, or the treaſon committed, For TRE SECOND POINT, 343. 
tb Te ET RS. «> i 
amine, was 2a thing in at the time of 0» 9% 
bi pr han yy ene. oe i r 
ſon, that another ſhall take the profits, and that the truſtee 
convey according to his directions: this 
viz. Plowd. 352. Delamere's Caſe, 1. Co. 121, 122. 


Mayne had no truſt to forfeit, for that the caſe will depend 
| = 


* 


* 


bl » => 
1 1 IR 


2 


Juten 


4 


en 
Wii 


x. 4 . 


Ting; 


huis death. Further, by theſe proviſoes, if the contingencies do 
a BY happen, he hath but a power to declare the uſes; he hath no inte- 
t in h 


| 2 or poſſibility of limiting an intereſt ;- another to have an intereſt 
= 


Hilary Term, 21. & 22. Car. 2. In B. R. 
upon the true ſtating the words of the deed. For the firſt proviſo, 
| it doth not cohere with any of theſe qualities; for by virtue of that 
- proviſo he could not be faid to have any right: he hath no jus di/- 
onendi but upon contingencies. © If he hath no children, he hath 
nd ſuch power; nay, if he have children, they muſt be living at 


im at all: Litt. ſe. 463. It is one thing to have a power 


7. Co. 11. and Moor?s Rep. 366. about the delivery of a | 
lia hold, that if it had been to have been done with 


----*Clre is different from ours; for if a man make a feoffment to 


the uſe of his laſt will, or to the uſe of fuch perſons as ſhall be ap- 


#7, zo J pointed by *his LR will; in this caſe he remains a perfekt owner 


#) 7: Dun 
18. | 


if x power 
to make leaſes, or to make an eſtate to pay debts, he hath here no 
"intereſt, but à naked power. The Duke of NorfolPs Corel) is 
full in the point: a conveyance to the uſe of himſelf for the 


. 134. 353. remaitider to his for in tail, with power to reroke under hand and 


Moor, 303 


2. Hawk. F. C. it treaſon pretty cheap... ds, ech 


4.7 ER 


fr & 


4 ” 
5 12 44. 4% 


| Cheap. Zee 
FTwispen 1 50 Whoever hath a power of revocation, 


hath a power 0 limitation. The reaſon is, becauſe elſe the feof- 
fees would be ſeiſed to their own uſe : Sir William Shelley's Ca 


— 4 ye 
Latch. 103. (BJ. There is no difference betwixt the Duke of Norfall i Caſe and 
FIR « 1 on 


| pleas is well given. As for the F1RST PoINT, whether this con- 


this; only here it is under his hand-writing, and 


Afterward, in Eafter Term, 23. Car. 2. 1671, THz Cour 


| delivered their opinions (Hax being then Chief Fuftice). 


MortToN, Juſtice... I conceive the judgment in the common 


; veyance made by Sir Simon Mayne be fraudulent or not, the coun- 
ſel themſelves have declined it, and therefore I ſhall fay nothing 


* 


Hob: 31. 


to it. For THE SECOND, I conceive no larger intereſt is for- 
feited than during the life of the father. If it be objected, that the 
Father had PO RI} I anſwer, It is true, he had 
2 , if he 


A been minded fo to do, but it was not his mind 
and will. Now animus hominis eft ipſe homo; but he muſt not 
only be minded fo to do, but he muſt deelare his pleaſure.— Ho- 


(ein the aket BART faith (c), If a man will create a power to himfelf, and im 
Kibber v, Lee, a condition or qualification for the execution of it, it be 


5 _ Now here is a perſonal and individual power ſeated in 
of a man. And it ſeems to me a ftronger caſe than = 


[ 


K 
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the Duke of Norfolk (a) put in Englefield's (% where 
3 to the 3 — en. , — 
8. c. 13-1. 5. There was a later caſe Ju ed of Warner v. Hynde 2 
11 walked through all the courts in Weſtminſter - Poph, 3. 
hall, there, by reaſon of the 194 Jecierants,. it could not be for- Moor 303. 5 
| (8) 7. Co. 12. 
Jolle, Thad! — RE 
RAINSFORD, it is not . 
— 1 pROviso is at an end and determined; 2 he (c) Latch. 6g, 
died and no will, there is an end of THE *pROvIso, The altering **** 34 
er Ende ne mel a = 0 
le from his perſon: nothing can be more 
2 44 %d : 


Nr 8 Iam of the fone eien | þ 


| 


HALE, uſtice, was of the ſameopinion, That nothing w 
forfeited but ng Sir Simon's life, THE PROVISO, he did 
LE diſponendi, which is not a truſt. 
He faid, he did not the _ between the Duke of 


nul Caſe and A as ee was affrm- | | 


; 4 

(d) By y, Ann. c. 21..and 17. Geo. 2. —B— 
t. 29. no attainder of high treaſon ſhall —— leaving two 
extend to the difinheriting of any heir, fons, vis. Charles Edward Lewis Cafi- 8 
nor to prejudice the right and title of any mir Stuart, Connt of Albany; and Henry 7 
perſons, other than the right and title Benedict Stuart, Cardinal of Vork. The . 
of the offender during his natural life, Count of Albany married a Princeſs of ,» 
after the death of the Pretender and his Stolberg, in Germany, and died at Rome 
ſons. James the Second married a prin- 41 December, 1788, leaving only a natural 
ceſs of the houſe of Modena, and died daughter, whom he had created Ducheſs 
at St. Germain's 17 September xy0r, of Albany, The cardinal of York was 
leaving one fon, James Francis, who born at Rome onthe 6 March, 1725 ; and | 
married Maria  Clementina TOI is ſtill alive and unmarried. | 


Afton's Caſe. 7 Caſegs” 


Na * wherein one Aſton was attorney—KELYNGE, — Af 
| Juſtice, ſaid, that a man may diſcontinue his action here, (Chief ans 
WE len brought in the common pleas: but if he do begin there, having pleaded 
and then they plead another action here, and then they it as depending, 
— — committed for this — — 
main 1 WISDEN, — br mop int — 
el — ̃ —y—ę— oper 
attorney was threatened to be turned out of THE ROLL, Qiruck off un 
ROLL, 
7. Sid. $4. 306. 1. Lev. 227, 298, 2. Lev. 118. 194+ 1. Saund. 23. ta ws. Ante, 
13. 2. Danb. 166. Nelf. Lt. 91. 10, Med. 228. 2. e- 5. 
1. Salk, 515, , 3, Oom. Dige # Attorney” (B 14-þ er ta T 
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© SF Uh Dk drag 4hrng Crete e 
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DES, | Hilary Term, 21. & 22. Car. 2. In B. R. 
| Eaſe . Phe Caſe of Adrian Lampriere and Others. 
REAN NEWDIGATE moved for a certiorari to re. 
PRE . move an indi ctment hither from Bedford, againſt ſeveral French. 
certiorari as a men for robbery. 
mrs — Kktrxok, Cad Fuſtice, Will it remove the recognizances 
5 
vm. Twin ce. I never knew ſuch a motion made. 
1 but the . — or ſolicitor. TY 
5. C. x. Vent. 63. 'RAINSFORD, Fuſtice. There is no indictment yet before a 


Mod. 
2278 205. . en 


12. Mod. 390. 'RELYNGE, Be + ſtice. may have a certicrari 4 
403. 601. 645. muſt not be delivered till the 2 be found; and then 


7. Ld. Ray. 216. I Re Los bind cnn ern ite 
2 n ö 


3203+ 1515. ends + ag .. r Doogl 419 


ow ELYNGE, 03 . AJ et 5 
! uſtice Wi acer to 4 
em. KEY their - icon They ws nr offiſe.— T 'WISDEN, 


- granted. r Neither — you have it here but by conſent /q). 


D 
: 
: 
4 
| 
8 
> 
LES 


« ed in fuch writ, or ſome greater num- 
In any action bought at Weſtminſter, der of them, at the place in queſtion, 
where it ſhall appear neceflary that ** ſome canvenient time leere the trial, who 
the jurors ſhould have a view of the © ſhall have the matters in queſtiom ſhewn 
meſſnages, lands, or place in queſtion, to them, by two perfous in the ſaid 
i their better underſtanding © writ named, to be appointed by the 
the evidence, the Court may order a © Court; and faid ſhe&iff hall, by a 
ſpecial writ of diſtringes or habeas ( ſpecial return certify, that the view 
corpur to iffue; by which the ſheriff — wing apogee — 
ſhall be commanded to bave fix out #- mand of the writ.” 


7 
G D Nerz 

5 

8 


r 
: 
p51 
o 
1 


Caſe 94- rr 

In aſſe is for HE plaintiff declares in an indebitatus aſſumpſit, , Fat hoc 
money nad and * fendant was indebted to him in fift yo andi for fo 
poogined by the received of the plaintiff by one Thomas Buckner, by vr op 
plaintiff to 160 ment and to the uſe of the defendant. 


—— Court, After a verdict for the plainti®—Wrwmoron mowed In ar- 


NY reſt of judgment, that the plaintiff could not action for 


money received by the defendant to the uſ of the 


But becauſe ĩt might be money lent, which. the defendant re- 
' ceived to his own uſe, though he was to make emits aog 
151. pl. . the plaintiff, the Court will preſume after a verdict, that it 


1 ed ſo to the jury at the trial. For where a declaration bear 


. Mod. 245%. two conſtructions, and one will make it good, and the other bad, 
= rg 25% the Court after a verdict will take it in the better ſenſe. — And ac- 
3. 3. Mod. 240, cordingly the plaintiff had judgment. - 
— 95. — 71. 3 5 84 5 Ruy. 669. 2. Ld, Ray, 1223. 1515 
x $51s 1011. 213. N 

f | - Willam 


Perg gr . * 


a e Yo. cov om 


Hilary Term, 21. & 22. Car. 2. In B. R. 
W.iͤlliams agaiyt Lee. c 95 
AN ACTION OF ACCOUNT: —lt was prayed, that the Court On a writ of 
£ 2 would give further day for giving the account, the matter e the aV= - 
being referred to auditors. —T wIsDEN, Fuſtice. The auditors Prvonc oe the 
themſelves muſt give further day.—KELYNGE, Chief Fuſtice. The 1901, = 
auditors are judges whether there be a voluntary delay or not. If the time. 
they find the parties remiſs and negligent, they mult certify to the pog. 6,. 


Court that they will not account. 2. Inſt, 380. 
1. Brownl. 24. 1. Dany. 231. F. N. B. 116. Co, Lit, go. 3. Bl Com. 263. and fee the 


* 


ſtatutes Weſtm, 2. 6. 11. and the 4. Ann. c. 16. | 
Roberts againſt Mariott. Ciuſe 96. 
Trinity Term, 22. Car. 2. Roll 944» 7 | : $7 v9 


MD wo diſcontinue an action of debt upon a bond.— Leave to df. 
KeryNnGE, Chief Juſtice. We will not favour conditions. continue aer 
RuLED, that the other fide ſhould ſhew cauſe why they ſhould not Jposment on 


1 2 r | "Tr 8. C. poſt, 289. 
3. C. 2. Keb. 614. 618. 702. | 8. C. 2. Saund. 73. 183, 8. C. . Lev. 300. 333+ ö 


The bond in this caſe was conditioned on the enten of May. After de- 
for the performance of an award, ita qusd murrer, and judgment a for the plaintiff, 
the award be ready to be delivered on the the defendant  ſhewed this miſtake, 
firſt of May. Aſter oyer, and no awari But the Court, on the prayer of the 
pleaded, the plaintiff in his replication, plaintiff, gave him leave to diſcontinue 
ſhewing the award and the breach the action on payment of coſts. 2. Saund. 

thereof, miſtook the day, and averred, 74. Sed vide 8. C. poſt, F | 

f 

4 


unt the award was ready to be delivered Y 
7 RE * Buckly gain Turner. Caſe 97. 
CTION upon THE CASE upon a promiſe. The caſe was, n 
That Edward Turner, brother to the defendant, was indebted aj the . 
to the plajntiff for a quarter's rent; and the defendant, in conſide- another, in con · 
ration that the plaintiff mitteret proſequi prædict. Edwardum Tur- fideration that | 
ner (ſo the words are in the declaration), promiſed to pay the hand yr 
money (a). 8 r is ſufficiently 
After a verdi@ for the plaintiff it was moved in arreſt of judg --- 
ment, that here is not any conſideration ; for there is no loſs to 5 
the plaintiff in ſending to proſecute, &c. nor any benefit, but a 618. 624. 
diſadvantage to the party that owed the big, 3 ogy Coby Ante, rz, 17. 


an uncertainty whether, or tu whom he ſhould ſend. | 8 
Twrspexn. Mittere proſequi is well enough; for the plaintiff 1. Ro. Abr. 24. 
muſt be at charge in it. * f : = 296, 


Kxr vv, Chief Juice. Certainly it ought to have bean 1. La. Ray, 
onitteret ; and if it be io in the Office-book we will mend it. 2 44 l. 
735. 759. 1087. 1. Stra, 94. 892. 2, Stra. 933. 1027, Comyns, 115. 148. 1. Com. Dig« 
r | | | wot e fed 

1%) See ag, Car. 2. Go. Jo» ” - 
"Twispan 


SN 


Hilary Term, 21. & 22. Car. 2. In B. R 


SverLy, TwisDEn, Juſtice. This being after a verdict, if you mend 
— 0 it, they muſt have aer tral for, then it becomes another pro 
Des moped Tor jullgmert, and faid be found the word an 
Pf |S orbear, ceaſe, or let alone; as mitte me 
« I pray let me in TxxtNce:. and in the Latin and 

Engliſh dictionary it hath the ſenſe of forbearing, | 
KzLvncs, Chief Juſtice. I think the conſideration not good, 
| the word ni will Lig ofthe ſenſe: if it have a pro- 
- Priety of ſenſe to ſignify forbeaf, in reference to things as well as 
Fn it will be well. ereupon the dictionary being brought, 
it was found to bear that ſenſe. And Twispex, 5 Kid 


Ice. 
If a word will bear divers ſenſes, the belt ought to be taken after 
a verdict, —PER CURIAM, Let the plaintiff take his judgment, 


Richards again Hodges. 
"Trinity Term, 21. Car. 2. Roll 882. 
DEBT a bond. The condition was to ſave a pariſh 
harmleſs, and harmlels froni the c of a baftard-child. The defendant 
nor damnificatus « non damnificatus.” The plaintiff replies, that the pa- 
pleaded, if the riſh laid out three ſhillings for keeping the child. The defendant . 
plaintif ate rejoins, that he tendered the money; and the plaintiff paid it de in- 


——_— and _ Juris fud proprid: whereupon it * was demurred. 


| deſendantrejoins The queſtion was, Whether this rejoinder were a departure 


the money, and or no from the bar ? | Gen 
that the ria 8 wh Et > eat = 
id it de injaris SAUNDERS. It is a good rejoinder ; for in our bar we 

| Bi Di that the pariſh is not damnified, that is, not damnified 2925 2 
a ra T UE. intent of the condition. If I am to fave a man harmleſs, and he 
[44] will voluntarily run himſelf into trouble, the condition of my bond 
is not broken: and fo eur rejoinder is purſuant to our bar, and 


1 ſhows, that there is no ſuch damnification as can charge us. 


W 1-Sid. 444 Tyis px, Fuſtice. The rejoinder is a departure : as in an 
po 88 action of — for payment of rent, if the defendant ew 
Comyns, 553. performance, and the plaintiff reply, that the rent is unpaid; for 
| 2, Saund. 146. the defendant to rejoin that it was never demanded is a de 
i Wi 334 You ſhould have pleaded thus, viz. that non fuit damniſicat. til 
:. Hl. Bl, Rep, ſuch a time, and that then you offered to take care of the child, 
as and tendered,* &c.— Judgment for the plaintiff, niſi, &c. 
Co. Lit. 304. a. 12. Mod. 54 92+ 16. Mod. 251. 257. 349. 1. Ld. Ray. 30. 76. 234. 69% 
2. Ld. Ray. 1449. See Mr. Conſt's edit, of Bott's Poor Laws, xſt vol. page 403. < 


Caſe 99. Smith, Lluellyn, and Others Commiſſioners of Sewers. 


—— HEV were brought into court by attachment, becauſe they 
— proceeded to hat a perſon after a certiorari delivered. 

of ſewers for impoſing a fine after a certiorari delivered.—S, C. 1. Lev. 288. S. C. 1. Vent. 66. 
8. C. 2. Keb. 635. 8. C. Raym. 136. 1. Sid. 78, 1. Salk. 291, Cro, Elia. 91 5. Cro. Jac- 336. 


2. Mod. 331. 3. Mod. 314. 3. Hawk, P. C. 229. Dunb. 61. n. 1263. 
Pp Ne hg | T wisDENSz 


Hilary Term, 21, & 22. Car. 2, In B. R. 


Tw1sDEn, Juſtice. Sir Anthony Mildmay was a cotnmiſſioner 
of ſewers, and for not obeying a certiorari was indicted of a præ- 
munire, and was fain to get the King's 2 (a). And I have 
known, that upon an unmannerly receipt of a prohibition, * 
Ire en Bound to the good behaviews. 3 me 

KELYNGE, Chief Juſtice. When there are informations exhi- 
bited againſt you, are fined a thouſand pounds, a man which 
is leſs it was in king Edward the Third's time (for then a 
thouſand pound was a great deal more than it is now), you will 
find what ft is to diſobey the king's writ. - 


$1158, 


LLuzz LYN, 


AND Oruzag 


Commurs- 
SIONERS ON _ 
-Szwank 


. 


Afterwards they appeared again, and COLEMAN ſaid, the The v3. Kü 


firſt writ was only to remove preſentments; the ſecond to remove ©- 9- 


which 


orders; and we have made two returns, the one of preſentments, nne 
the other of orders: a general writ might have had a general fiongs of fewers 


return. ; binding without 

. . "IF" the royas aſſent, 

KELYNGE, Chief 22 Before you file the return, let a 1 
clauſe of the ſtatute, of. 13. Eliz. c. 9. be read; which being they ſhall 


he ſaid, that by the ſtatute of 23. ® Hen. 8. c. 5. (b) no orders de reverſed but 


of the commiſſioners of ſewers are binding without the royal aſſent: 


by other com- 
miſioners, doch 


now this ſtatute makes them binding without it, and enatts, not thereby 
_ « that they ſhall not be reverſed but be Other commiſſioners.” reſtrain the 


Yet it never was doubted, but that this 
legality of their orders notwithſtanding ; and you cannot ouſt the 
— of this Court without particular words in acts of par- 


rt might queſtion the Court of King's 
DO 
t of its 


general juriſ- 


There is no juriſdiction that is uncontroulable by this dichten over 


Court. Sir Henry Hungate's Caſe (c) was a famous caſe, and we 
know what was done in it. 


Monk rox, Fuſtice. Since the making this ſtatute of queen 
Elizabeth, thoſe caſes in Coke's Reports have been adjudged con- 
cerning Cheſter Mills (d). If commiſioners exceed their juriſ- 
diction, where are ſuch matters to be reformed but in this court ? 
If any court in England of an inferior juriſdiction exceed their 
we can grant a prohibition. 


A 


: Twisp#x, Fuſtice. I have known it ruled in 23. Car. 1. that 9: 


the ſtatute of 13. Eliz. c. g. where it is faid, © there ſhall be no 
« ſuperſedeas, Sew hath no reference to this caſe but only to the 
chancery; but this is a certiorari whereby the king doth com- 
mand the cauſe to be removed, et voluit that it be determined 
| here, and no where elſe. a ti 


inferior courts, 


*[45] 


11. Co. 64. 


Moor, 642. 
Bridg. 63, 64. 


10. Mod. 43. 
54. 60. 187. 


34% - 
2. Hawk. P. C. 


Strange, 302» 
2. Burr. 1c gas 


Tax Cover fined them for not obeying two certiorar?s, but 


ning them that brought them five pounds a- piece. 


Mildmay, and Others, Co. 7. Ann. c. 20. 
J& 316. * ; Wy c) Cro, Eliz, 88 f. 
| 2 1%, Co, 138. 4. Inft, 275, 


ee 


5 


(«) Hetley e. Sir John Boyer, Sir * (4) See allo 3. Jac. 1. ©. 14. nnd 


e 


| ther, hal not Twispzx, Chief Juſtice. The ſtatute 21. Jac. 1. c. LIE 2, 


Hilary Term, 21. & 22. Car. 2. In B. R. 
Caſe 100, 9fꝗꝙß—dN | Anonymous. 
"Bankrupts.. en 
70. Mod. 20 J bankrupt, being I ee e 
22. Mod. 446. the bankrupt as =. as for himfelf. —T'wisDEN, Fuſtice. 
11, Mod. 223: there are two partners and one break, you ſhall not charge the 


"9g 293" other with the whole, becauſe it is ex maleficioz but if there are 
Abr. Eq. 55. two partners and one of them die, the ſurvivor ſhall be charged 


. Peer. Was. for the whole, In this caſe you have admitted him no by 
233. 332- ſwearing him before the commiſſioners of bankru the mo- 
8 Was. tion was not granted · 

3. Peer, Wms. 23. 182. 409. 408. 2. Stra. 995, 1157. 2. Ld, Rey. $71, 2. Ch. Ca. 133. 
Cowp. 449- Dougl, 627. And for Gooke's Laws, 2d edit. p. 550 to 557. 


*[ 46 ] | yer: 
"Caſe 101. * Rawlins' Caſe. | 
Serjeant, moved, that Rewlins having 


perſonated 
| one Spicer in acknowledging a Judgment, that therefore the 
ledged in the judgment might be ſet aſide. 


ſummary way that makes it felony, does not provide that the ju 
until the offen- vacated, One Tymberly (a) eſcaped with his lite very 8 
* WWW 
may 179- * 

2. Jones, 64- ScrRoGcs, Serjeant, then moved, that the defendant had paid 
1. Vent. 301. the fees of the execution, which the plaintiff ought to luve' Jong, 


ee — $0 the Court granted an attachment againſt the bailiff, 


: Gio Js a5 3. Hale, 696, Strange, 334 . [47 


(e) Adjodged, after argument on a c. 26. extending ouly to proceedings 
ſpecial verdict, that it was not within the in court, it is by 4. Will. & Mary, c. 4. 
828 oy mhagatigr ge alſo made felony to perſonate any AS 
the priſoner was indited for the miſde= perſon as bail, before any judge of affiee, 
meancr. 2. Sid, 90. Ser 1. Hale, 696. or other commiſſioner authoriſed to tak 

range, 384, But the ſtatute 21. fac. 1. bail in the country. 4. N. Com. 128. 


Caſe 102. Taylor again Wells. . 
Trinity Term, 21. Car. 2. . LAY 
— ry ROVER and Coxvxxsiox for decem parium acorn E. 


ualorum, ANGLICE, of « AS opt — and valons.“ 


3 — not o judgment, That it is not certain what 
rainty, though is meant by © 4 pair, 2 ſo many ti or ſo many ſets ; 
— And that in Jeb ee fr pr fungi was 
1. 0. z. Saund, held not good. N 4 


Pe 1. Sd. 445. 5. C. kk tat. 640. 8. C. 1. Vent. 71. Poſt. 289. 1. Keb. 390. 
x. Vent. 106. 114. 3: Kd. 253 2. Show. 315. Tt, Mod. 66. * Ld. Ray. 991. 
2 


9. Stra. 715. 309 
T wisDEN, 


+ 2 84 2 


Hilary Term, 2t. & 22. Car. 2. In B. R. 


TwispEx, uſtice. I remember that © a pair. of » Tarte 
has been held a Trover and converſion © pro decem ov: 9 | 
« ef agnis,” not exp how many ewes and how many lambs, 8 


ruled naught : another action of trover & ge velis,” not ſaying 
how many, held to be naught. 


SAUNDERS urged, on the other ſide, that © ten pair of curtains 
& and valons” is certain enough; for by * pair ſhall be under- 
Rood two, and fo there are twenty in all: if it be objected, that 
it does not how _——— I anſwer, the words & ten 
« pair” go to both: beſides, it is after verdict, and there- 
fore ought to be made good, if by any reaſonable conſtruction it 
may. Te it had been ten ſets or ten ſuits, then without queſtion 
it had been well enough: now why may not a pair be underſtood 
of ſets or ſuits, or ſo many as will ſerve for a bed, if it ſhall not be 
en for à couple? They quoted ſome caſes in which it had been 
adju that in trover and converſion for ſeveral things, though 4 
it did not appear how many of each ſort there were, yet it had . 
been held good. | | 


TwisDEN, Fuſtice, acknowledged, that there & had been ſuch TE 47 ] 
reſolutions ; hut ſaid, that he knew not what to think of ſuch caſes, 
conſidering the uncertainty of the declarations. Now the word 
« pair in the prefent caſe is as uncertain as may be, though a 
« pair of gloves,” —< a pair of cards,” —< a pair of tongs,” is cer- 
tain; for the word applied to ſome things ſignifies more, to others 
leſs; and what ſhall it ſignify here? 


But by THREE JUDGES, viz. KELYNGE, Chief Fuſtice, RAins- 
FoRD and MoRETON, Juſtices, who ſeverally delivered their opi- 
nions againſt T'wI1SDEN, the plaintiff had judgment. 2 


Foxwiſt and Others, Executors of Pinſent, againſt Caſe 1034 
Tremain. 


Trinity Term, 21. Car. 2. Roll 1512: 


ASSUMPSIT. The plaintiffs being executors and two of If ther de- 
them under the age venteen years, they all appeared by es - 
attorney. The adn thereupon pleaded in abatement, and the —— 
plaintiffs demurred. | — though 
Fixsr, An infant cannot make a warrant of attorney. — 
| SECONDLY, An infant appearing by attorney may be amerced der ſeventeen 
prefaiſ clamore : and the reaſon ng belle 3 — 8 
eis under age; but if he appear by guardian or prochein ami, he 106. * 
ſhall not be amerced. | e 


; a $.C.Raym. 198. 
THIRDLY, dhe infant may be much prejudiced, | | 9 
For theſe reaſons, and becauſe they ſaid the practice had 212. 
gone accordingly, judgment was ſtayed. | $.C.r.Vent.r04. * 


| $.C.z.Keb. 537. 
625. 633. 691. I. . 1. Lev. 299. | Show. 168. 1. Roll. Abr. 288. — 
1. Keb. 750. Cro. Eliz. 378. 2. Roll, 207. Cro. Jac. 303. 2. Saund, 2:3, PE 


* 


22 ERROR on a judgment in the common pleas. A ſpecial actio 


Wharf ſhall 


* claimed without Tien, Juſtice. There is a caſe in Hob. 17S: of 2 bai 


3. C. x, Sid, boats lying in the river of Thames; and it was adjudged in Parlia- 


| 4 common . 4 RIT OF ERROR was brought to reverſe a judgment 


Hilary Term, 21. & 22. Car. 2. In B. R. 
8 The caſes cited pro and cen were, Cro. Eliz. 424. Cre. ac, 
ant 441+ 1. Roll 288. and Hutton v. Maſcall (a), where a ſcire faciat 
Tx:xaix. brought by two executors, reciting that there was a third, but 
(s) «. Saund, Within age, it was reſolved that all muſt join; and Cult v. Sher. 
$12» wood (b), where it was reſolved, that an infant executor cannot de. 
2 Cited poſt. fend by attorney. | 


Twispzx, Fuftice® Where there are ſeveral executors, and 
one or more under age, and the reſt of full age, all muſt join in an 
action; and adminiſtration durante minore ætate cannot be grant. 

222 ed, if any of them be of full age (c). (4 
again in Mich. Term, 22. Car. 2. and a reſpendeas ouſter awarded in Trinity Term, 29. Car, 2 
poſt. p. 72. and 296, See alſo 21. Jac. 1. c. 13. and 4. Ann, c. 16. . 


Caſe 104. Haſpurt againſt Wills. 


82228 


ſhips paſſing was brought upon the cuſtom of wharfage and craneage in the 
&y a cenaia _ city of Norwich the declaration ſets forth, that they have a com- 


my „ ö 1 


foch a duty is a mon Wharf, and a erane toit; and then they ſet forth a cuſtom, that 
Bad cuſtom ; all goods brought down the river, and paſſing by, ſhall payſuchadut, 
* CoLEMAN objected, that the cuſtom is not good, for that it is 
ant be * « fell thorougb; which is malum tolnetum. g 


Ann. n= cuſtom of paying the charges of a funeral, thou 
were 2 rand not buried in the pariſh. So Davey they had 
* [ 48 ] unladed at the key, they ſhould have paid the whole duty ; nay, 
. if they had unladed at any other place in the city, there would haye 
been tome reaſon for it; or if the declaration had ſet: forth, that 


* 1. vent. they had cleanſed the river. At Graveſend they claimed a toll of 


252 Fo ment to be malum tolnetum. 
6:4. — 2 The judgment was reverſed. h 

Cro. Eliz. 741, Poſt. 104. 232. Jones, 162. Moor, 575. 2. Mod. 143. 4. Mod. 3:9 
2. Roll. Abr. 522. 1. Sid. 284. 2. Sid. 178. 6. Mud. 23. 1. Lev. 14. 3. Lev. 400. 
Poſt. 231, 232. 3. Lev. 425. 400. 2. Roll. Abr. 522. 1. Roll. Abr. 547. Wik. 63. 29h» 
Stra. 1224. 3. Burr, 1402. 2. Will, 298. Dovugl. 119. 201. 218. 616, Ses the caſe of Coles 


v. Smith, Cowper, 47. and Ld. Pelham v. Pickerſgil, 1. Term Rep. 660, / 
Caſe 105. | Heſkett again Lee. 


** 


FTaſter Term, 22. Car. 2. Roll 468. © 


by an ia funt un- 
der a ekivy | . | 
Arart is not erroneous, although. on the record the guardian be admitted * ad ſequendum,"”” and his 
appearance entered in proprid purſend ſud ; for the guardian does follow the ſuit of the infant in 
bis own perſon.—S. C. 2. Saunt, 93. 8. C. 1. Sid. 446. S.C.2, Keb. 627. 8. C. 1. Vent. 73. 
$. C. 2. Dany, 772. Poſt. 246-252. 1. Sid. 321. 118. 252. 446. Cro, Eliz. 323. 1. Le. 
242. 163. Godb, 161. Oro. Jac. 641. Cro, Car. 307. 1. Roll, Abr. 231. Hob. 196. 
1. Jones, 318. Stiles, 246, Fitzg. 114. 13. Mod. 1. Gilb, Eq, Rep. 16. 8. Mod. 25 
$. Mod. 103. 153 | | 

HT. g WS Tos, 


| given in a common recovery in the county palatine of Lan- 
er. 


Hilary Term, 21. & 22. Cir. 2. In B. R. 


Wesrox. The tenant in the common recovery is an infant, Hesxvvf 
and appears by his guardian. But there is a fault in the admittance ; * 
for he ought to have been admitted as defendant in this form: 

« $CILICET, A B. admittitur per C. D. gardianum fuum ad compa- 

rendum et defendendum; whereas he is admitted in the record «ad 

ſequendum.” — THE SECOND ERROR is in the 97 Rich 1 
is entered in this manner: sCtLtCET, gui admiſſus eff ad ſeguendum, 

&c.” (following the error of the admittance) & ut gardianus ipfius 

Thou in proprid perſond ſud ventt et deſtndit, Se.“ fo that he 

is admitted © ad ſeguendum, which is the act of the plaintiff; and 

1s guardian he defends, which is the act of the defendant: and 

further, it is ſaid, that the guardian appears in propria perſond, 

which cannot be. Now I conceive that the aſſignment of the 


rdian, and the appearance of the guardian, is triable by the re- 
cord: and if the infant ſhould bring an action againſt his guar- 
dian, he muſt declare that —— appear and defend his 55 
ght. Now, Whether will this admittance ad ſequendum warrant * | 
ſuch a declaration? I conceive it will not, that therefore the 4 
recovery is erroneous. _—_ 


W1INNINGTON. I am for them that claim under the re- 
covery. And I conceive this whole record is not only good In 
fubſtante, but according to the form uſed in all common recove- 
ries. If an infant tenant appear by guardian, either as defendant _ 
or vouchee, he ſhall be bound, as well as one of full age. » And *[ 49] 
if the guardian faimt-pleads or miſpleads, the infant hath an action 1 R 112. 
zgainff him: 9. Edw. 4. pl. 30 35. Dyer 104. b. In our caſe 1,4. f.. 
there is a eommon recovery, wherein the tenant is an infant, who 1. Vero, 461. 
ought to appear by his guardian: Whether the admittance of him 1. Ey. Abr. 
here by his guardian, be well entered or no, is the queſtion? The 283. 
word  ſequi” ſigniies only to follow the cauſe; and the defendant 1 g ,, 
doth proſecute and act: a venire, by proviſo, may be taken out at 1. peer. Was. 
the defendant's ſuit : 35. Hen. 8. pl. 7: So in a teplevin the defend- S. 
ant is the proſecutor; and the tenant doth ſuc in common reeove- 2+ Peer. Wms. 
0 and is the only perſon that doth proſecute an act; fo that I 437. * 297. 
ink the word is proper. It is true, one book is cited, where * 7 9. 549+ 
« prgſeguendum is void in an ejectment: Cre. Fac. 640,64 1. 3. Peer, Wits 
Sympſon's Caſe ; but that judgment is upon the point of prochein 206. 233. 
am. There is a precedent for me in 6. Car. 1. which I believe Cruiſe on Recon 
was the precedent of this caſe. And 8ir Francis Englefield's Caſe, . Bee. a, 
re the infant came in as vouchee, is the ſame with ours. As 3. 
for the ſecond error aſſigned, viz. that the guardian is ſaid to 3. Bat. Abr. 
come in proprid perſond ; in the Earl of Newport's Caſe, and in 150 
Englefitd's Caſe, * proprid perſond” is in the ſame manner as Web. Touch, 
here. Now the law doth not regard ſo much the manner of the %. 
admittance, as that a good guardian be admitted. W 


TwisDeN, Juftice. This is a recovery ſuffered upon a priv 
ſeal from the we (a), and upon a marriage ſettlement — 9 


(a) See Hob. 196. 


E 2 | coalideration ; 


K 


1 
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Herter conſideration; and therefore ought to be favoured. The word 
= « ſeguatur is as proper for the defendant as for the plaintiff 
And forthe ſecond, the words“ 2 perſond are wa enough, 
bei ied to the guardian, who does in proper perſon appear 
N For an infant to ſuffer a common recovery, if 
it were res integra, it would hardly be admitted. But if an in- 
fant will reverſe a common recovery, he ought to do it whilſt he 
is under age, as it was adjudged here about two years ago, accor. 

ding to my Lox D Cokx's opinion. 


An infant WesTON. r 
not reverſe a ſuffered a common recovery, may reverſe it after he is of full age 


recovery aſter deſire to be heard to it —Cur. adviſare vult (a). 

=; Lit. 380. b 1. Sid. 321. Ts Lev. 142. Pigot, 64. 166. Hob. 196. W. Jones, 3 

Cro. Car. 307- Salk. 567. Ld. Ray. 113. 2. Bac. Abr. 504. 3. Bac, Abr. 136. Cruiſe on 

 Recov. 148. 
: (a) The Court affirmed the recovery. S. C. 2. Vent. 74. 8. C. 2. Saund. 9 

8. C. 1. Sid. 446. 


504 | | 

Caſe 106. * Tildell againſt Walter. 
Wead is ſmall A VICAR libelled in the ſpiritual court for tithe of word 
tithes, and by BARRELL prayed a prohibition, ſuggeſting, that time out of 
cuſtom may be mind they paid no ſmall tithe to the vicar z but that ſmall tithes, 
. 3 by the cuſtom of the pariſh, were paid to the parſon,—T wrspey, 
7700 vicer, Justice. If the endowment of the vicarage be Joſt, ſmall tithes 
S.C. 2. Keb, Mult be paid according to preſcription. | 


628, 8. C. 1. Sid. 447. 8. C. 1. Vent. 75+ S. P. 1. Vent. 61. S. P. Hutton, 77, 78. Poſt. 216 
2. Peer. WMS. 522, 2 og 2 


See 2. Edw. 6. b. 13. 


Caſe 107. - Jordan againſt Fawcett. 

In debt againſt RROR of a ju in the common pleas. An action of 
an executor A debt was brought in the common pleas againſt an executor, 
?LzA of judg- who pleaded ſeveral judgments ; but for the laff judgment that he 


ment recovered, 


and no e Pleads, he doth not expreſs where it was entered, nor when, ob- 
Alira, without tained; to which plea the plaintiff demurred and had judgment.— 

 alledgingin COLEMAN held it well enough upon a general demurrer.—T wis- 
| whatcourt, and DEN, Fu/tice. It is not good, for by this plea the plaintiff is tied 
8 eee up to plead nothing but « nul tie record.” He might, if the 
, judgment had been pleaded as it ought to have been, have pleaded 
4 0. 1 . e * obtent. per fraudem. — I be judgment was according 


449. 
$. C. x, Vent. 76. 8. C. 3. Keb. 632. 


* 
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Barnaby Love again Wyndham. Caſe 108. 
Trinity Term, 21, Car. 2. Roll 1605. 


[JPN an iſſue out of chancery the jury find a ſpecial verdict, It a term be 

viz. That one Gilbert Thirle was ſeiſed of the lands in queſtion 9eviſed to f. 

for three lives, and demiſed the ſame to Nicholas Love the father, for life, with 

for a term of years, if the cgſtui que vies, or any of them, ſhould fo . for 2 . 
long live : that he being ſo poſſeſſed made his will, and deviſed and if B. die 

them in this manner; v7z. to his wife for her life; and after her without i/ſue of 
deceaſe to Nicholas his ſon for his life; and if Nicholas his fon bis body begotten, 
ſhould die without iſſue of his body begotten, then he deviſeth usage the 
them to Barnaby the plaintiff, Then they find, that the wife was to C. is too re- 


executrix, and that ſhe did agree to this deviſe. mote to take 
And, Whether this be a good limitation to Bernaly or not? is 3. C. 10 
the queſtion. | Ab. 29. 


Joxxs. I conceive it is a good limitation to * Barnaby. - I ſhall *[ «i 
enquire FixsT, Whether a termor having deviſed to one for life, $. c. 1. Lev. 
and after his death to another for life, may go any further? and 290. 
SECONDLY, admitting that he may go further, Whether the li- 3- C. 2-Keb. 


mitation in our caſe, which is to begin after the death of the ſecond, 837. 
without flue of his body, be good or no? 3 


9* 
For THE FIRST POINT he ſaid, the reaſon given in Pltuden (a) re 1. Sid. 


and in Coke (b) why an executory deviſe of à term is good in law, S. C. 2. chan. 
is, Becauſe the law takes it as deviſed to the laſt man firſt, and then Rep. 4. 
afterwards to the firſt man, without which tranſpoſition it is not Toft. 114 
good; for if it ſhould be a deviſe to the firſt man firſt, , there = Roll. Abr. 
would be nothing left for the laſt but @ poſſibility, which is not 2 

table over (c. Now then, if a man may deviſe a term after Pollex. 29. 
the death of another, then he may deviſe it after the death of two 10. Co. 87. 
others, It is true, this cannot be in grants, for they are founded S4. 37- 
upon contracts, and there muſt be a certainty in them, according 5 3 
to the rector of Chedington's Caſe (d). Now, if a deviſe may be A A 
good after the death of one or two, it is all one if it be limited after 419, 591% 
the death of five or ſix. Now that a contingency may be deviſed 12 · Mod. 44. 
upon a contingency, I take it that the authorities are clear: in the 5* 78. 283. 
caſe of Cotton v. Herle (e) it was fo reſolved by three Juſtices ; 5 Mod. 28. 
and alſo in the caſe of Rethorick v. Chappel (F). As for the caſe 101. .. 
of Child v. Bayly (g) I conceive it is not againſt our caſe, for Fitzg-314. 321. 


1. Vern, 2 
304. 462, 2. Vern. 23, 38. 86. 151. 195-362, 600. 7588. 766, Prec. in Ch. 323. 421, 455 + 
(+ 3or. Oh. Tank Tai. 24.2. Pan, Tan 309-000 006) OE NTT IN 
22, 3. Peer. Wms. 29. 113. 300. Sec 2. Danv. 523. pl. 6. 1. Lev. 25. i 
1 523. pl. 25+ 299+ 1. Sid, 


0 Plowd. Comm. 519. (d) 1, Co. 156. See allo Lord 
(6) 8. co. 94. Stafford's Caſe, 8. Co. 73. | 't 
9 1 * — 11371. 1. BY 9 * Roll. 61 2. F / 
251. 3 cer. ms. 132, 1, Stra, Hilary Term, +» JAG, 1. 2. Zulſt. 
132. 1. Vezey, 411.; and Jones 23, Godolph. "gg j = 
v. Roe, 1. H. Bl, Rep. C. B. 30. (g) Cro. Jac. 459. 1. Roll. Abr. 
that a poſſibility coupled with an inte- 613. 1. Eq» Caf. Ab. 192. 4. Roll. 
reſt is deviſable, 8. C. confirmed in Rep. 129. Palm. 48. 333. 1 
B. R. an a tit of error, 3. Term Rep. 38. . | 


E 3 | chey 
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Layz they held the deviſe to be void, not becauſe it was a conti 
upon a contingency, but in reſpect of the remoteneſs of the poſh. 
bility, and becauſe the term was wholly deviſed to a man and his 
aſſigns ; fo that by the expreſs authority of the two firſt caſes, and 
by the implication of this caſe, I do think that a deviſe to a man 
JS ſuch a manner is good, provided that it do not introduce 4 
perpetuity : ſo that where there is not the inconvenience of a per. | 

- petuity, though there are many contingencies, they are no im- 
pediinent to the deviſe; Therefore where a deviſe is upon a con- 
tingency that may happen upon the expiration of one or more 
men's lives, and where it is upon a contingency that may endure 
for ever, there is a great difference. The reaſon of the rector of 
Chedington's Caſe was becauſe of the uncertainty, for in caſe of 4 

+ grant ofa term there is a great uncertainty ; but ours is in caſe of 

a2 deviſe, which is not taken in the law by way of remainder (a); 

| *[ 52 J {> that I conceive a contingency may be limited “ upon a con- 

' tingency, provided that jt be not remote. , AR 


THz SECOND PoINT is, Whether this deviſe, thus limited, be 

a good deviſe? Now 1 conceive the limitation is as good as if it 

2 had been to his wife for her life, and after her death to Nichole; 
for life, and after his death to Barnaby. I that if theſe 

words © if Nicholas die without heirs of his body” ſhall not be 

applied to the time of his death, it will be a void deviſe : but the 
meaning is, that if at the time of his death he ſhall have no iſſue, 

. then, &c. Now that they muſt haye ſuch conſtruction I prove 

| | from the words of the will. The limitation of the remainder muſt 
* be taken fo as to quadrate with the particular eſtate z as if there 
þ be a conveyance to one for life, and if he die without iſſue to an- 

other ; this is a good remainder upon condition, and the remain- 

der ſhall reſt upon the determination of the particular eſtate, if the 

tenant for life have no iſſue when he dieth : but if a man convey 

to one, and the heirs of his body, and if he die without iſſue, to 

another, there it muſt be underſtood of a failure of iſſue at any time, 

becauſe the precedent limitation goes further than his life. But 

admitting there were no precedent words to guide the intention, 

and that common parlance were againſt me, yet if there be but a 

poſſibility of a conſtruction, it ſhall be fo conſtrued ; and 

* „ they may very well be underſtood of his dying without iſſue of his 
| body at the time of his death. In the caſe of Goodyer v. Clerk in 

bes. this court (5) I confeſs it was adjudged, that it would be under- 
Rood of a -faiJure of iſſue at any time]; but in our caſe, if you ſhall 

not underſtand it of a failure of iſſue at the time of his death, it can- 

not have any conſtruction at all to take effect. I think there are 

no expreſs authorities againſt me; thoſe that may ſeem to be ſo will 

put, and endeavour to give an anſwer to them. As for the caſe of 

Child v. Bayly, reports differ upon the reaſon of that judgment; 


t ) Thinity Term, 14. Car. 1. kau 1048. 1. Lov. 35 


for 


11 


W . a AF FN „SEF NA 
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for CROKE ſays (a), it was held to be a void deviſe, becauſe it 
was taken if he die without iſſue at any time during the term: 
but SERJEANT ROLLE (6) goes upon another reaſon; for he ſays, 
it is void becauſe 1715. abſolutely to the ſon and his aſſigns be- 
fore. In the caſe of Leventhorp v. Aſbly (c), the remainder * there 
is ſaid to be void, becauſe when he had deviſed the term to A. and 
the heirs males of his body, it ſhall go to the executors of A. and 
the remainder there was to begin upon his dying without iflue at 
any time. The caſe of Saunders u. Corniſh (d] will not come to 
ours; for there were many limitations for life ſucceſſively to per- 
ſons not in being, &c. In the caſe cited in the Firſt Report (e), of 
an eſtate for life limited to one, and to every heir ſucceſſively an 
eſtate for life, the limitation was naught, becauſe it would 
make a perpetual freehold ; and nobody would know where the 
abſolute eftate ſhould veſt,—So he prayed judgment for the plain- 


OLEMAN for the defendant, I conceive this to be a void li- 
mitation. Mx. Joxts would make this a middle caſe. I ſhall 
diſcharge him of the firſt point, 8 has taken pains to ar- 
gue it: and I ſhall reſt upon this, the limitation of @ term 
after the death of a man without iſſue of his body, is void. The 
caſe is put as a middle caſe to theſe two, viz. If a man poſſeſſed of 
a leaſe for years, deviſe it to J. S. for life; the remainder to J. N. 


for life, the remainder to F. G. for life ; theſe remainders are good. 


But if he deviſe to J. S. and the heirs of his body, the remainder 
over, this remainder he admits to be void, becauſe it depends 
upon ſo remote a poſhbility as may never happen. Now I con- 
ceive it is the ſame thing to limit it to one for life, and if he die 


Lovz 
axaiaſt 


WrynDuand, 


*[53] 


without iſſue, then to another for life, as to limit it to one and the 
heirs of his body, with a remainder over. He would tie it up 


from the ordinary and legal conſtruction, v:z. to iffue at the time 
of his death. If it be to be underſtood of dying without ifſue at any 
time, then Child v. Bayly (F, and Corniſh's Caſe g) arefullauthori- 
ties in the point. There a leſſee for years deviſeth to one for life, and 
after to Williams, and his and if he die without iſſue then 
living, the remainder to J. G.; this they ſay is good in caſe of a 
fee ſimple, but they will not allow it in caſe of a term for years. 


Now Mx. Joxxs would by conſtruction bring the words « then 
living” into our caſe. he legal conſtruction of the words 


dying without iſſue is, if there be a failure of iſſue at any time 
to come, In the caſe of Pell v. Brown (h, if the words © then 
living” had not been in the will, the caſe had not been fo adjudged. 

KELYNGE, Chief Fuflice, You go up hill alittle. Can Bar- 
naby take ſo long as there is any iſſue in being of Nicholas ® 


(a) Oro. Jac. 462, _ (s) 1. Co. 135. 
(5) 1. Roll, Abr. 613. (Ff) Cro. Jac. 459. 
(e) 1. Roll. Abr. 611. ) 1. Roll. Abr. 612, 614. 
(#) 1. Roll. Abr. 61 4. 614. b) 3. Lev. 22. 432. 
E & Joxxs. 


e 


r 
r 


| for life, with | 
3 . executors of 


- Poſt, 115. 
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Lee, _ Townes, He cannot. 


Wravzane FKxryNGE, Chief Juſtice. Then Barnaby's intereſt depend 
| upon a contingency that may never happen. 


/ Jones, I grant, if Nicholas hath iſſue at the time of his death, 
that Barnaby ſhall never take, but if he hath none he ſhall. 


KEeryNGE, _ Juſtice. If I deviſe lands to A. for life, and 
if he die without iſſue of his body, to B. A. ſhall have an eſtate. 
tail. So in this caſe the words and limitation are the fame, 
though, the deviſor having but a leaſe for years, there cannot be 
an eſtate-tail cf it (a): yet he intended not that Barnaby ſhould 
_ an eſtate as long as there were any iſſue in being of Nicholas's 

y. 


TwispEx, 2 ice. It appears to me, upon the reaſon of the 
caſes that have been cited that the remainder to Barnaby muſt be 
void, becauſe of the remote poſſibility, | 


If a tenant of a term deviſe it to B. for life, the remainder to C. 
for life, the remainder to D. for life; I have heard it queſtioned, 
Whether theſe remainders are good or not? But it hath held, 
that if all the remainder- men are living at the time of the deviſe, it 
is good; if all the candles be light at once it is good. But if you 
limit a remainder to a perſon not in being, as to the firſt- 

ſon, &c. and the like, there would be no end if ſuch limitations 
were admitted, and therefore they are void; and ſome Judges are 
of the ſame opinion to this hoar, | 


If « try be i Bur then there will be a queſtion, To whom the remainder of 
deviſed to 4. the term will 75 if Nicholas die without iſſue? Whether to the 
icholas, or to the executors of Dr. Love ? 


cer overs and” Tf] deviſe a term to & for life; after the death of A. his exe 


the term ex- Cutors ſhall not have it, but it ſhall go to the executors of the de- 


. » pires; Quere, Viſor: but if it be deviſed to A. generally, without ſaying © for 
If it ſhall go to tits,” it ſhall go to his executors after his death. But a deviſe for 


ihe perional af life: veſts in him only during his life, and you may make a limita- 
the deviſur or tion OVer—KELYNGE, Chief Fuſtice. I take it, that A. carries 
deviſce ? the whole term, when deviſed to him for life ; becauſe an eſtate 
* i 65 ] for life is larger than the longeſt term.—T w1sDEN, Fuftice. * As 
a term for years doth admit of remainders, ſo it doth of reverſions, 

7. Sd. 41. if you will have it ſo; and when he deviſeth to 4. during his life, 
r. Roll. Abr. A. ſhall have it for his life; but the reverſion ſhall be to the de- 
612. viſor's executors. But if he deviſe it to A . for life, and if he die 
7. Co. 23. without iſſue of his body, the remainder to B. what ſhall become 


4. 37. of the reverſion then ?!—KELYNGE, Chief Juſtice. You ſtart a 


. new point. 
() See Mr. Hargrave's edition of Co. Lit. 20. & note (5). 
Tye 


— 


Tux Covxr. 
Term (a). 

(a) The whole Court were unanĩimouſiy 
of opinion, that the remainder to Barnaby 
was yoid. 8. C. 1. Lev. 290. for 
that as he could not take until the death 
of Nicholas without iffue, it was the 
fame in effect as if it had been to Nicholas 
and the heirs of bis body, with remainder 
to Barzaby ; which deviſe would have 


been clearly bad, becauſe after @ term 3 


is deviſed to one, and the beir5of bis body, 
no other limitation, nor any ? 

of it by way cf executory deviſe, can be 
made; for the law will not preſume 
any term to have continuanee ſo long as 
iſſue of the body may continue ; and 
therefore a limitation in this reſpect, 
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Lou ſhall have our judgments this 


no title. 8. C. 2. Keb. 639.—Bot fee 
the Caſes, Nichols v. Hooper, 1. Peer. 


Beauclerk . Dormer, 2. Atk. 313. ; 
Sakem 9. Sakem, 2. 
Stafford v. Buckley, 2. Vezey, 181. 3 
Keiley v. Fowler, 6; Brown's Parl. 
Caſes, 209. ; Bigg v. Benſley, 1. Brown's 
Chan, Caſes, 138.; Sheffield v. Overy, 
3. Peer. Wms. 306; Lyde v. 


1. Term Rep. 393. 3 Peake v. Pegdon, 


2. Term Rep, 720. ; Porter v. Bradley, 
3. Term Rep. 143. | 


Atk. 376. 


Lovs 
apa 


. Wranzual 


Knowles agginft Richardſon. 
RROR of a jud in the common pleas in an action upon Ar 
the caſe for obſtructing a proſpect. ke EY . 
8 The ſtopping of a proſpect is no nuſance, and con- n : 
YMPSON, 0 
ſequently no action on the caſe will lie for it: Aldred's Caſe, n | 
9. Co, 58. is expreſs, That for obſtructing a proſpect, being mat- — | 
ter of Gig 


ht only, and not of neceflity, an ation will not le. 83. C. 


Tw1sDEN, Fuſtice. Why may not I build up a wall that * 237+ 
another man may not look into my yard? Proſpects may be 9. 3. 


Caſe 109. 
An action will 


ſtopped, ſo you do not darken the light. The judgment was re- 6. Mod. 126, 
ve 314. 
1. Sid. 167. 


1. Lev. 239. 248. 9. Co. 88. Hob. 13e. Hutt. 136. Poph- 10. 2. Salk. 459. Com. 88. 
11. Mod, 7, 8. 12, Mod. 215. 510. 519. 635. 648. 1. Id. Ray. 737. 


Anonymous. Caſe 110. 


WISDEN, Fuftice. A man may be indicted for perjury in Perjury 
T a Cov — — : YR AER 57. 


NO 511. 1. Hawk. P. C. 319. 3. Stra. 2088, 1. LA. Ray. 452. 3. Peer, Wms, 
199. 311. | 


Agonymous. Caſe 111. 


12 moved to have a trial at bar for lands in Northumberland Tal at bar of 
of fifty pounds per annum.—KELYNGE, Chief Juſtice. It is a lands in North 
great way off, and never any jury came from thence in your ld. 


ume. I WISDEN, Juſtice. But I have been of counſel in cauſes 2. Burr. $34” 
' ' wherein 1. Ter. Rep. 363. 
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| Anonywovs. wherein trials have been granted at bar for lands there. We have 
loſt Cornwall ; no juries from thence come to the bar, and we ſhall 
loſe Northumberland too.—The other fide to ſhew cauſe. 


*( 563 | 
Caſe 112. Anonymous. 

Atzachment lies N ELYNGE, Chi ice, a motion of Mr. Hot r, ſ. 
K Ihr have known 2 for arreſting — — 


_— Fe but till the affidavit contained, 4 that be might have 


_— E been taken on another day.” —T w1sDEN, Tuftice. So for ar- 


6. Mod. 96. Teſting a man as he was going to church to diſgrace him. 
11. Mod. 4. 111. 346, 8. Mod. 80. Cowp. 136. 1. Term Rep. 266. 


By 29. Car. 2« c. 7. (. 6. it is © decree, ſhall be void to all intents and 

c that no perſon upon the © purpoſes whatſoever ; and the 

& Lord's day ſhall ſerve or execute, or * fo ſerving or executing the ſame 
«© cauſe to be ſerved or executed, any the 
« writ, proceſs, warrant, order, judg- 
« ment, or decree(except in the caſes of 
1 treaſon, felony, or breach of the peace), 
but that the ſervice of every ſuch writ, 


* — aaa 


. UY , 
Memorandum. 


a this Term TrmoTay LiTTLETON, Serjeant at 1 was 
made one of the Barons of the e 


Raym. 185. 
Memorandum. 


of IN Eaſter Term 22. Car. 2. died 81 Ixorrxv * 

— BAR T. Mt General. —SiR HENEAGE FINCH, Solicitar 
ger. SGeneral, ſucct to his place; and Six EDwarD Turxts 

was made Solicitor G . 


TRINITY 


The Twenty-Second of Charles the Second, 
IN 
The Kin g's Bench. 


Priday, 3 June, 1670, 


Sir John Kelynge, Rur. Chief Juſtice, 

Sir Thomas Twiſden, Kut. 

Sir William Moreton, Kut. Juſtices. 
Sir Richard Rainsford, Kut. | 


Sir Heneage Finch, Knt. Attorney General. 
Sir Edward Turner, Kut. Solicitor General. 


— —— — 


Parker againſt Welby, late Sheriff of Lincoln. 
| Trinity Term, 21. Car. 2. Roll 1505, _ 


CTION uro THE CASE againſt a ſheriff for making a 

falſe return. The plaintiff fets forth, that one YF5ight mn cas will ver 
| was indebted to him in fixty pounds, and did promiſe to ie againft a ſhes 
pay him, and that thereupon a writ was ſued out againſt him di- Yi for c- 
rected to the defendant, being ſheriff of Lincolnſhire, who took ing cepi En 
him into his cuſtody, and after ſuffered him to go at large whither pear race 
he would, and at the day of return he returned — had his the party to bail; 
body ready. ; and he may de- 


mur, or he 


went a latitat to the ſheriff, and the ſheriff took the perſon upon s. in ler, 


. g : - he can- 
it, and let him go at large, nobody will deny but that an action of not give it in 

$ridence on the general ifſue,—S. C. ante, 33. 8. C. 2. Keb. 591. 626. 630. 657. 670. 
3.C.2, Saund. 155. 8. C. 1. Sid. 439. 8. C. 1. Vent. 85. Poſt. 227. 239. 244. . Cro. Eliz. 
460. Moor, 428. 1.Sid. 22. 1. Lev. 214. 2. Lev. 28. 144. Comyns, 132. 13. Mod. 311. 


45. 494- 516. 427. 557. 579. 1 Ld, Ray. 399» Is Stra. 423. 


4 


WIEZI. 


| Trinity Term, 22. Car. 2. InB.R. 
eſcape will lie againſt him; and when he makes ſuch a alſe return 


as here, viz. © that he has the body ready,” wh not an ac- 


tion lie for a falſæ return? This is no new caſe, but hath been ad- 
judged in the caſes of - Langton v. Gardiner, Moor 428. and in 
Barton v. A'Jeworth, Cre. Eliz. 624. It is at the plaintiff's elec - 
tion to follow the ſheriff with amercements, or to bring his action 
for the falſe return. And when this action has been brought for- 
merly, they were forced to plead the ſtatute of the 23. Hen. ö. c. 10, 
none ever demurred generally. 


T wISDEN, Juſtice. I remember a caſe of Franklyn v. An- 
drews, Where an action upon the caſe was brought * a 
ſheriff for ſuch a falſe return: he pleaded the ſtatute of 23. Hen. 6, 
c. 10. and they held in that caſe, that the ſheriff could not return 
any thing elſe but cepi ＋ and old Hopsox, that fate here, 
remembered the caſe of Langton v. Gardiner, reported in Cre, 
Eliz. 460. and ſaid, THE cou did amerce the ſheriff for a bad 
return; but the judgment was given in that caſe for the plaintiff, 
becauſe there was a traverſe aliter vel alio modo, which could not 
be, unleſs a falſe return had been confeſſed; and THE CouRT or- 
dered judgment to be entered for & the plaintiff for that cauſe. In 
the caſe of Franklyn v. Andrews the Court held, That upon iſſue 
« not guilty,” the ſtatute might be given in evidence: but upon a 
demurrer you ought to plead the ſtatute ; and the general demur- 
rer anne be Names in L In will ſay that it is a 
general law. Whelpdale's Caſe (a) is, that the ſtatute muſt be 
pleaded, becauſe it is e law: but it concerns extortion 
in all ſheriffs; and the ſtatute of 13. Elia. c. 20. that concerns all 
parſons touching nan-refidency, is held to be a general law; and 
it is not to be ſtirred now: but if the point were to be adjudged 
again, perhaps we might be of another opinion. 


KELYNGE, Chief Juſtice. They have relied here upon the 
falſe return, and * demurrer I take r 


Monzrox and RAinsFoRD, Juſlicen accerded; whereſore 
judgment was given againft the plaintiff (b). _ 


(a) 2. Roll, Abr. 709. 5. Co. c. 9. ; but in the caſe of Samuel v. 
119. | Evans, Trinity Term 28. Geo. 3. 

(6) In the, repots of this caſe in it was at length determined, that this 
Saunders, Keble, Sider fin, and Fenris, yo is & public act, and therefore 
it 1 — —_ given ru Cor will take notice of it, though 

the plaintiff, becauſe the deſendant it is not pleaded, 2. Term Rep. 
eee 23. Hen. 6. * 


Trinity Term, 22. Car. 2. In B. R 
Lake againſt King. ; Caſe 2 
| Michaslmas Term, 20. Car. 2. Roll. 111. | 


HE plaintiff brought an action upon the caſe for publiſhing If a petition to 
1 a libel in which he was defamed, &c. The publication was Parliament be 


in delivering ſeveral printed papers, wherein the plaintiff was teren to 
Handered, to ſeveral embers of a Committee af the Houſe of 1, wan wat 
Commons. ; 1-6 
Joxxs. It is true, if a man make a complaint in a Ways Ae 6 
no action lieth againſt him for taking that courſe, if it be in a number oſ copies 


competent court : but that which we ſay is not lawful in this caſe, 07 4 «+ of the 
is his cauſing the matter to bs printed and publiſhed. Agreeable |," N 
to this caſe are the common caſes of letters: If a man will write falle and fcan- 
a ſcandalous letter and deliver it to the party himſelf, this is no datous. 
ſlander (a); but if he acquaint a third with it, an action s, C. Hardres, 
will lie. So here, ſince he will publiſh this matter by printing 470. 
it, or if he had but written it, it might have been actionable z * © 1. Sid. 
for the Members ought not to be prepoſſeſſed (5). + 755" Ta 
S. C. 1. Saund. 131. 8. C. 2. Keb. 36. 462. 496. 659. 664. $or. 832. 8. C. 2. Vent. 23, 
S. C. x. Danv. 196. Godb. 40% | Yelv. 182. 4. 14. Hob. 252. 180. Fitzg. 47. 57. 65. 
122. 253. 11. Mod. 99. ta. Mod. 218. 1. Ld. Ray. 417.486. 
(a) Sed vide 12. Co. 38. Hob, 62. 8. C. 1. Saund, 26. 8. C. 2. Keb. 
215. Poph. 139. Salk. 418. $32. Sed vide 8. C. x, Sid. 415 
(5) This Caſe having depended twelve 1. Lev, 240. f and between the ſame 
Terms, JUDGMENT was given, on a parties an action was maintained, and 
demurrer to the plea in bar (by Hartz, damages recovered, for | 
Chief Juſtice, Twispzx and Rattronn, libellous anſwer to this petition before 
Ju/wces) for the defendant, on this point, it had been preſented to the committee. 
viz, that it was the order and courſe of Hard; 470. 2. Keb. $2. 
proceedings in parliament to print, and v. Saliſbury, 1. Ld. Ray. 34t. and 
I kK . 


deliver copies, &c. of petitions after 1, Hawk. P. C. c. 73. ſ. 8. 12, 15. 
they are referred to commitcees, . Term Rep. 110. *[ 59] 
* King again Standiſh. Caſe 3. 


N ACTION UPON THE 8TATUTE OF PREMUNIRE for im- A defendant 
peaching in the chancery a judgment given in the king's againſt whom a 


bench. The defendant demurred. — bas 


 BicLand, for the defendant. The queſtion is, Whether the is the king's 
court of chancery be meant within the ſtatute of 27. Eav. 3. c. 3. Much cannct 
This queſtion has been controverted formerly, but has not been the > conn, 
ſtirred within theſe forty years laſt paſt : it concerns the chancery premuaire for 
as It is a court of equity. Now the ſtatute cannot be applied to bringing a= 
the chancery as ſuch, for it was not a court of equity at that time z EAN bill 
and if ſo, then muſt the ſtatute be applied to other courts where c ner tag. 


the gravamen then was. Mr. Lambard in his © Juriſdiction of relieved againft 


Courts,” ſays of this court, that © the king did at firſt de- ſuch judgment, 
termine cauſes in equity in perſon, and about the twentieth though he 

* year of Edward the Third, the king, going beyond ſea, dele- t e 

plaintiff to enter ati fades on the record, and to pay him his coſts,—S. C. 1. Sid. 463. 
5. C. 1. Lev, 241. 8. C. 2. Keb. 402. 661. 787. . Poſt. 94 Hard. 120. Raym. 227. 
3- Keb. 221. 354+ Cary, 4. 106. 2+ Ld. Ray. 1361. 1. Hawk, P. C. c. 19. f. 17. 


= * 


a. Cro. 343. 
3. Inſt. 124. 
1. Roll. Abr. 


382. pl. 2. 


Trinity Term, 22. Car. 2. In B. R. 
e pated this power to the chancellor; and then he ſays, & ſe⸗ 


Sranoun. © veral ſtatutes were made to the juriſdiction of this 


court, as 17. Rich, 2. c. 6. &c.” But the chancellor took not 


| him ex officio to determine matters in equity till Zdwara 


the Fourth's time; for till then it was done by the king in perſon, 
or he del whom he pleaſed ; ſo that the gravamen of that 
ſtatute could not be in the chancery. SECONDLY, It is not poſſible 


that the king can be diſinherited in his own courts ; and there- 


is held by the s ſeal, and the judgments in it are accordi 

to the king's — — TIL, It is faid in the SY 
4 That the offenders ſhall have a day given them to appear be- 
« fore the king — his council, or in hi — &c. — and 
it is ſtrange that the chance ive the remedy, if that 
were one 99. incurred. My 
FOURTH REASON is from the penalty: the penalty is very rare 
and great; for they muſt be put out of the king's protection, their 
lands forfeited, and their bodies impriſoned at the king's pleaſure. 
The penalty is fitted well for thoſe that draw the king's ſubjects _ 
out of the king's juriſdiction ; but ſo pus penalty to be inflicted 

for ſuing in the king's courts is not fo reaſonable. If a man ſue 


2160 in the eccleſiaſtical court for a matter temporal, * ſhall he incur 


a premunire? An action upon the caſe may lie hen a man is 


* miſtaken in the court in which he ought to ſue; but to make it a 


præmunire ſeems not fo reaſonable : the uſurpations of the biſhop 
of Rome were the cauſe of the making of this ſtatute, and all 
other ſtatutes of præmunire; 28. Edw. 3. c. 1. 16. Hen. 6. q 5. 
the complaint was all along of the biſhop of Rome's ufurpations, 
but not a word of the chancery, Sir 7obn Davies in his Caſe of 
Premunire tells us, that all the ſtatutes were made upon this 
occaſion. Of all the attainders of premunire, there never was 
one for ſuing in the chancery : the great objection is from theſe 
words in the ſtatute, © or which do ſue in any other court.” 


Now, ſay they, this laſt disjunRive muſt be applied to this court, 


and not to the court or courts mentioned before; but I anſwer, 
there were other eccleſiaſtical courts within this realm beſides 
that that was a ſtanding court, and had a conſtant dependance upon 
the pope here, and they were aimed at by this dis}unCtive : thoſe 
courts derived their juriſdiction from the court of Rome and not 


from the king. There is an authority in the point in 5. Edo. 4. 


pl. 6. Now for authorities, I confeſs there are great ones againſt 
me; as in the caſes of Heath v. Ridley, Cro. Jac. 335. and Conrt- 
ney v. Glanvil, Moor 838. my Lok D CoKE in his chapter of 
Premunire, and the Year Book 22. Edw. 4. fol. 37. But the 
greateſt authority againſt me is the caſe of T hrogmorton v. Finch; 
reported by my Loxp Coke in his Treatiſe of Pleas of the 


Crown, chapter Pramunire (a); but the practice has deen con- 


(«) 3. Taft. 124, 
| traryz 


Trinity Term, 22. Car. 2: In B. R. 


not one perſon attainted of a premunire for that cauſe. In 


king] 's time the matter was referred to the counſel, who all 


Which opinions are inrolled in chancery; and the Ring, won 
as 


the report of their reaſons, ordered the chancellor to proc 
u and from that time to this I do not find that 
this point ever came in queſtion: and ſo he prayed judgment for 
the defendant. 


SAUNDERS. As to that objection, that at the time when this 


ſtatute was made there were no proceedings in equity, I anſwer, 


ed, that the chancery was not meant within the ſtatute (a) 


KWO 
e 
419188. 


that granting it to be true, yet there is the fame miſchief; the 


roceedings in one of the chancery are coram dom. re 

» cancellarid ; but * BILL is directed “ to the Lod 
« Keeper,” and decreed : ſo that there is a difference in the pro- 
ceedings of the fame court. But admit that courts of equity & are 
the king's courts, - yet 2 aliæ curiæ, if they hold plea of 
matters out of their juriſdiftion, 16. Rich. 2. c. 5. 1. Kall. 


„Lr 


Ar. 381. There is a common objection, that if there were no 


relief in chancery a man might be ruined; for the common law 
is rigorous, and adheres ſtrictly to its rules. 1 cannot anſwer 


this objection better than it is anſwered to my hand in Door and . 


Student, lib. 1. cap. 18. He cited 13. Rich. 2. num. 30. Sir Robert 
Cotton's Records. It is to be conſidered, What is underſtood by 
being impeached ? Now the words of another act will explain 


that, viz. the 4. Hen. 4. c. 23. By chat act it appears, © that it por, 94. 


is to draw a judgment in qu ion any other way than by writ of 
« error or attaint.” One would think this ſtatute ſo fully penned 


that there were no room for an evaſion. S 
in which 


ſtatute, which is at large in Raſtall, 31. Hen. 6. c. 2. 

there is this clauſe, viz. © that no matter determinable at com- 
mon law ſhall be heard elſwhere;” a fortiori, no matter de- 
termined at common law ſhall be drawn in queſtion elſewhere, 
He cited 22. Edw. 4. pl. 36. Sir Moyle Finch v. Throgmarton, 
2. Inft. 335. and Glanvill v. Courtney: he put them alſo in mind 


of the article againſt CAR DIN AL WoLsEy, in Coke's fare 


diftion of Courts. Tit, © Chancery,” So he prayed judgment 
the — | N 


KI Y NOR, Chief Juſtice. It is fit that this cauſe be adjourned 


into the exchequer chamber for the opinions of all the Judges to be 

9 : we know what heats there were betwixt LoR 

Coke RD ELLESMERE, which we ought to avoid (d). 
6) 3. BL. Com. $3, within the ſtatute of fremunire, they 


b) See the Appendix to 3. Chan, dropped all further proceedings in the 
Rep. 26. cauſe. 8. C. 1. Lev. 241. 


(e) This Caſe was moved again in the () Ses the hiftoryof the riſe, progreſs, 


king's bench to Sir Matthew Hale, and termination, of this conteſt between 
on his being promated to the chief ſeat the courts of king's bench and came y, 
in that court 3 and the parties diſcovering 3. Bl. Com. 33, 54 © 

that, in his opinion, the matter was not | 


Turner 


„ 
— i l ot 
ads. 4 Vw ps. „„ i oC & ff, of 2d - ap 
. * — 
— = * 


— 


* — 
n 
"I 


— ... 
— ent 


| 1 . 8 Corax, contra. We do fay, that we were to ſurrender ge- 


„ | Turner ap#iyt Benny. 
m ation en A WRIT or ERROR was bro: yht to reverſe a judgment in the 
the caſe upon - common pleas in an action upon the caſe, wherein the 


exreementto fur- 1: tiff declared, That it was between himſelf and the de. 
dat ceny, fendant, that the plaintiff ſhould ſurrender to the uſe of the de. 
nn averment that fendant certain copyhold lands; and that the defendant ſhould 
he ſurrendered pay for thoſe lands à certain ſum of money: and then he ſets forth, 


the lands into id ; : 
2 -rws that he did ſurrender the ſaid lands into the hands of two tenants 


—_— the Of the manor out of court, ſecundum conſuetudinem, &c. 
— des Exczrriox. The promiſe is, to ſurrender generally, which 
Se. is ſuffici- muſt be ® underſtood of a ſurrender to the lord or to his Reward, 
ent, without and the declaration ſets forth a ſurrender to two tenants, which 
-— oa is an imperfect ſurrender, Cro. Car. 299. 


621 KerynGe, Chief Fuftice. But in that caſe there are not the 


„ words © ſecundum conſuetudinem,” as in this caſe, 
BY kw, Jones. In Hilary Term 22. Car. x. Roll 1735, in the caſe of 


Treburn v. Purchas, two points were ad : Fnsr, That 


. Roll, Abr, when there is an for a ff r generally, then ſuch 
499+ a particular ſi is SECONDLY, That the 
oro. Ka. 717: ing of a ſurrender ſecundum confuctudinem is not ſufficient ; but it 


. 25. . v6, ought to be laid, that there was ſuch a cuſtom within the manor, 
—— and then, that according to that cuſtom he ſurrendered into, &c. 
8. 1 Accordingly is the caſe of Diveret v. Ratcliffe, Cre. Eliz. 185. 
2. | 


nerally ; and then we aver, that y we did ſurrender ſecundum 
16, 61. 280. conſuctudinem; and if we had ſaid no more it had been well 
. h: then the adding, into the hands of two tenants, &c.“ 
2. Peer. Wms. I take it that it ſhall not hurt. Beſides, we need not to alledge a 


258, 261. 490. performance, becauſe it is a mutual promiſe ; and he cited the 


3. Peer. Wits. cafe of Camphugh v. Brathwait, Hob. 88. 106. 


151. 283. 322+, 
358. TwispEx, Fuffice. I remember the caſe of Treburn; he was 
Hob. 88. 1069 my Client ; and the reaſon of the judgment is in Combe's Caſe 
. Co. 76. a. b. ;,ccauſe the tenants are themſelves but attornies. And they 
comparedit to this caſe: I am bound to levy a fine; it, may be 
done either in court or by commiſſion, but I muſt go and know 
of the perſon to whom I am bound how he will have it, and he 
muſt direct me.—In the principal caſe the judgment was affirmed, 

niſl, Se.. ' s = , 
oo Turner againſt Davies. . 

Eafter Term, 22. Car. 2. Roll 576. 

An adminiftra- A TJDITA QUERELA. The point was this, viz. An admi- 
— FA. niſtrator recovers damages in an action of trover and con- 
trover, on a converſion in his own tithe, for goods of the inteftate, cannot take out execution thereon, 


if the adminiſtration be afterwards revoked. —S, C. Co. Ent, 91. a. S. C. 2, Saund. 148. 


8. C. 2. Keb. 668. Yelv. 83. 125. Cro. Car. 138. 208. 227, Carter, 138, 6. Mod. 93. 
Fitzg. 202. 257. 10. Mod. 21. 389. 1. Vern, 25. Comyns, 18. 150, 2, Peer. Wms. $56. 
3. Peer. Wis, $x. 88. 2, Ld, Ray. 1216. x Term Rep. 480, 


fa. a«. Aa aw 


Trinity Term, 22. Car. 2. In B. R. 


verſion for goods of the inteſtate taken out of the poſſeſſion of 
the adminiſtrator himſelf : then his adminiftration is revoked, and 


the queſtion is, Whether he ſhall have execution of the judyg- 
adminiſtfation ? 


ment notwithſtanding the revocation of his 


SAUNDERS, I conceiye he cannot, for the adminiftration be- 


ing revoked, his authority is gone. Doctor Druri#s Caſe, in the 

Eights Report (), is plain and tht is» precodent i the Now 
Beat of Entries (6). 

BARREL. I conceive he ® may take out for it is 

not in right of his adminiſtration: he lays - pe in his 


own time, and he might in this caſe —— in his own 
name; and he cited and urged the reaſon of Packman's Caſe, 


6. Co, 18. and Cre. Elia. 460. 


KeLvYNGE, Chief Tuftice. He „ 0 che 0 1 in his | 


own name, but the goods ſhall be goods come to the 
poſſeſſion of an . and his — — be repealed, 


he ſhall be charged as executor of his own 1 Now i in _ 
, en bein ue execution 


ſhall he 
Ad e to an ation whendens? 


Tw1sDEN, Justice. I think it hath been ruled, that he can» 


not take out execution, becauſe his title is taken away. 


Tux Cour gave judgment againſt the defendant. | 
GO | © (6). Co. Eat. 89. 


Jordan a Martin. 
Fafter Term, 22. Car. 2. Rell 474. 


ExcEPTION was taken to an avowry for a rent- charge, That If a landlord 


the avowant having diſtrained the beaſts of @ ſtranger for his ſeize catite for a 
heriot,ordiſtrain 


them for 
CoLEMAN. , The beaſts ofa {ranger fra odtliable to a diſtreſs — 
unleſs they be læuant et couchant. Roll * Diſtreſs, 668, 672. Reig- that they were 


does not ſay that they were levant et couchant. 


nold's Caſe. 


that it was not the tenant's beaſt. 


KELYNGE, Ch . Thecattle of a ſtranger cannot be 
diſtrained, * 45 Jai levant et couthant; but it mult come. 
on the other fide v6 tha that they were hot fo. 


Tux Cour, therefore, gave judgment for the defendant -. a). 27. 
216. Nel, Lutw, 203. 416. 425- 433+ 0.436» Prec. in Ch. 3. 1, Ld. e. 726. 


1:0 


GNM REGAL. 


Caſe 6, 


Vol. I. . Is Waka | 


* 


Tw1sDEN, Juſtice. Where "EY is a cuſtom for the lord Lo ia | 
to ſeize the beſt beaſt for 4 heriot, and the lord does ſeize the Gy, 
beſt beaſt upon the tenancy, It muſt come on the other ſide to ſhew 3. 2. Show, l, 


1. 3 TY 
222. 336. _ 
2, Fund. 227. 
— 290. 325. 
Co. Lit. 47. 


74. 77. 
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| 1 Hilary Term, 17. Car. 2. Roll 501. on a prohibition to Marlbe. 


— 4 — * 


—— — 


2408. 1. Peer, Wms. 43. 476. 


formance — formance of theſe covenants, the defendant did covenant to 
the plaintiff ſixty pounds per annum during his life. f 
D en, make it a condition precedent; which muſt be averred, 3. Leon. 210. 


ks S. C. 2 Saund. 158. 8. C. 1. Sid. 454. s. C. 2. Keb. 674- 2. Mod. 33. 75. 1. Vent. 41. 
"2. Saund. 166. 10. Mod. 189. 154. 222. 420. 12. Mod. 465. coz. $, Mod. 4 


rere 


| Trinity Term, 22. Car. 2. In B. R. 

Caſe 3. bay Wayman againf Smith, . ©» 

Ber granted A PROHIBITION was: prayed to the court of Briftol upon 

Ac NN this ſuggeſtion, viz. That the cauſe of action did not ariſe 
eld nor got Within the juriſdiRtion of the court. ok 

aninferiorcourts, WINNING Tox. There was a caſe here of Smith v. Bond, in 


- = 2x 


action aroſe out rough; the * grounded on M minſter 1. cap. 34. 
of its juriſdic- granted ; and 
tion. uriſdiction: for that he cited * F. N. B. 49. But he faid, he 


673-.- . Tw1sSDEN, Juſtice. I doubt you muſt plead to the juriſdic, 
46s tion of the court. I remember a caſe here, wherein it was held 
BL: «Yew, fo; and that if they will not allow it, then you muſt have a pro- 
28. hibition. * ; | 
— _ "WinninGToON. Fitzberbert is full. 
e eee RULED, That the other fide ſhall ſhew cauſe why @ probibitin 
253. 208. 289. ſhould not go, and things to ſtay (a). us 
2- Mod. 131. 1. Sund. 74. 2. Inſt. 230, 12, Mod. 135. 172. 206. 435, 445+ 2+ Ld. Ry, 
(a) In 8. C. 2. Keb. 673. it is ſaid, below, Cowp. 20. But if, after im. 
the prohibition was denied. In 8. C. parlance, @ plea be tendered and refuſed, 
1. Sid. 464. it is ſaid, that it was Poſt, 81. Ld. Ray. 884. Comp. 166. 
granted, And S. C. 1. Vent. 88. or if want of juriſdiction appear upon the 
leaves the matter wndetermined,—Sed face of the proceedings, a prohibition ſhall 
ware, If this is not the caſe alluded to go, Dougl. 378. even to a court el 
Har x, Chief Fuſtice, in Cox v. St, appeal after the ſuit is remitted to the 
Alban's, where he ſays, that the Courts court below, and coſts awarded againft 
will not grant a prohibition upon a mere the appellant, 1, Term Rep. 552. and 
wy ſurmiſe that the matter is out of the jurif= without impoſing any term on the pan 
-——— _ _ diQtion, Poſt. 87. for the muſt applying for it, 3. Term Rep, 315 
avail himſelf of this defect in the court See 4. Term Rep. 351. | 


- 


Cale 8. -  Houmlock again Blacklow, 

„ Tate Term, 21. Car. 2. Roll 288. 
If A. covenant , IT upon a bond for performance of covenants in articles of 
23 agreement. The plaintiff covenanted with the defendant to 
andin tonfidera- align over his trade to him, and that he ſhould not endeavour to 
tion of the per- take away any of his cuſtomers; and in conſideration of the per- 


g roity, this is not SAUNDER 8. The 3 cc in conſideratione performationis” 
Alben, and thoſe covenants muſt be actually performed. 


Comyns, 228. 231. 513. 1. Ld. Rap. 665. 2, Ld. Ray. 766. 1. Stratige, 459. 535. 569 
3 TwWIä pri 


as 5 _-=Xc = 


A 


Trinity Term, 22. Car. 2. In B. R. . 


ISDEN ice. How long muſt he ſtay then, till he can Heut 
Tos to Choo ? As long as he lives; for this covenant againf ., 
may be broken atany time. That is an expoſition that corrupts AAA ar 
3 | | ll : 

Tux CouRT gave judgment for the plaintiff, f 
Wingfield s Caſe. | Caſe . 
JT was moved by one Hur, that the venue might be changed A bende maſh 
in an action of indebitatus ꝗſſumpſit brought by Mr. Wing. lay his venue in 


Middleſex, and 
feel. — 


0 N 
ones. I conceive it ought not to be changed, being in the not change it on 
* of a counſellor at law, by reaſon of his attendance Wen this e uu ah. 


Court. | vits. 
; 8 
TwispEx, Juſtice. In Mr. Bacon's Caſe of Gray's Inn, they 1 ES 


_ N change the venue in the like caſe. So the rule was not — 20 


| 670. 
Fitzg. 40. 1. Ld. Ray. 342+ 399+ 533. 702+ 2. Ld, Ray. 1556. 2. Stra. $22. 6. Mod. 124. 


The King again/t Morris. Caſe 10. 


N INDICTMENT againſt one Aforris in Denbighſhire, for mur- On an in- 
der, was removed into the king's bench by certiorari, to pre- ment for mur- 
vent the priſoner's being acquitted at THE GRAND SESSIONS ; and der being re- 
the Court directed to have an indictment found againſt him on 12% from 


the ſtatute 26. Hen. 8. c. 6. in the next Engliſh county, viz. at — 
Shrewſbury. \ p e direct it tq be 
ried in the 


next Egli h caunty.—8. C. 2. Keb. 681. 685. 724. 797, 8. C. poſt. 68. S. C. 2. Vent. 93. 146. 
1. Ld, Ray. 58. 2. Ld. Ray. 836. 2. Stra. 704. Dougl. 262. 751. 2. Term Rep. 125. 
3. Term Rep. 658. | | 


Ses the 34. & 35. Hen. B. c. 26. 

*[ 65] 

* Taylor and Rouſe, Churchwardens of Downham, Caſe 11. 
againſt their Predeceſſors. | 


THE ACTION was to make them account for a bell. They b. an a0ion by 
plead, that they delivered it to a bell-founder to mend, and churchwardens 
that it is yet in his hands. The plaintiff demurs. IR 
The cauſe of his demurrer was, That this was no good plea in Wr . 
bar of wa though it might be a good plea before auditors, ING wo 
1. . 7. 121. R , 0 


PEMBERTON. I conceive it is a lea, for wherever the f pureck 
matter or cauſe of the account is Ame the plea is good in — 


bar. But he urged, that the action was brought for taking away g C., vent. 88. 


8. C. 2. Keb. 675. 704 8. C. 1. Danv. 223. Ante, 42. 1. Roll. Abr. 178. 127. 
1. Vent. 89. 10. Mod. 22. Fitzg. 44. 1. Stra. 680, F 
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is not well laid; fo ordered to 
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N this Term Hun WynDHAM, Serjeant at Law, was malt 
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eee. mend all, and plead de novo. 
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| MICHAELMAS TERM, 
The Tweay-Seoad of oe u. 
IN 
The King's Bench. | 


Sir John Kelynge, Chief Juſtice. 
Sir Thomas Twiſden, Knt. 


Sir William Moreton, Kat. . "7% | 


Sir Richard Rainsford, Kant. 


Sir Heneage Finch, Kat. Attorney General. | 
Sir Edward Turner, Ant. Solicitor General. | 


N. B. Ter axis TEES So Term, 
nnn 0 EO 5 
following. | 


*£61 
* The King apoinf the Inhabitants of Eaſt Grinftead.. Caſe 12. 


N INQUISITION was returned upon 
1 e 


It was moved, ere there hall ho | 
be judgment given to have them a Pe again, baving box long rey a 


down. a 


. C. a. * 
. 2 1. 5. C, Tremain, 348, Law, 15 Cro, Car. 280. — 1s th 
| 298. 20. Mod. 17. 3, Ld. Ray. 6. - * , 


= 3 2 

* —— 
— 

— 2 


2 ! Michaelmas Term, 22. Car. 2. In B. R. 
| '# Tur Krxzs = T WISDEN, Fuftice. When 72 have judgment for the da- 
3 Tn mages, then one giHringas will ſerve for ſetting up the inclo- 
WR 2 Laer ſure (e sand the ages tho; as in an action where part goes 
1 nere. by default and the other part is traverſed, you ſhall not take out 
1 | | execution till that part which is traverſed be tried. 
F dbu See. and 37 Oer . 
by 
1 Caſe 13. Anonymous. 
q A witneſs fub- I TFPON a motion by Ms. Dol Ex foran attachment, Tis. 
08 — e kx, Fuſtice, fi If a man bas à ſhit depending in this 
F reſt nb court, and be coming to town to proſecute or defend it here, be 
F redeuade. cannot be ſued elſewhere :. but if a man come hither as a wit- 


8. Ci. vent. 11. neſs, he is protected eundo et redeundo. 


20. Han. 6. pl. 4. 2. Roll. Ab. 273. 10. Mod. 333. Brownl. 15. Raym. ror. 2. Mod. 187. 
3. Ch. Rep. 92. 2. Salk. 544. Gilbert's Com. 257. 2+ Black, Ræp. 1113. Tidd's Prac. 51, 


——— —-—»—- 2 — „4 MY ͤ ũ 2 WIE 
— — — — $ 


- And ſee the gaſe of Meekins v. . Bi. e e 64-7 
| Rep, 377 · "Jt »; — 7 , . 
| Get in?” Wasn againſt Heal. 


a - 
—— ́ . U , 


In covenant on a AN, Acriox or COVENANT was brought Spak 2 — 
in Ae a term for years being evicted. N 


breach affen SAUND ERS. I rot that an action of ene does 
N well lie. in this caſe; but the plaintiff aſſigns his breach in this 
entered, e. bz. That one 8 nvell Habihg lawful right and title, did enter upon 
without ſhewing him and evict him, which 38 he did by virtue of a title de- 


i C 
i L 
| | 
LY 
* 
4-1 


* what his title rived from the plaintiff himſelf. 23 
was, is etrok f L 
neous.  Jows, contra. To ſupple that Jewel! claimed 1 the 
8. C. poſt. 290. Plaintiff is a foreign intendment; and it might as well come on the 
S. C. 2. Saund, defendant's fide to ſhow it: and ſince the caſe of Kirby v. Han- 
3. C. | ber. Vater (a), the ſtatute. of 21. Fac. 1. c 13. and the late act df 
251. 141506. and 17. Car. 2. c. 8. have m much fvre — 
F 67 ] Tw1sDEN, Juſtice. The ſtatutes 9 ails do not help 
2 * when, the Court xg cannot tell how r’. Ae pens The 
LC. . Keb. plaintiff ought to entitle himſelf to his ation; and it is not enough 
' G84. 703- 709. for the jury to entitle him. 


27 . Jonss.. You have waived the title here, * Tied upon th 
. Lev. 37. 194. entry of the iſſue only, _— is & non intravit Sc. | 
S Cori adviſare vult,— Reg 

=. M54. 213- _ Afterwards, on this — belag ö wet argued "again, 
1 THE COURT — the . and awarded a * capiat 2 
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Michaelmas Term, 22. Car. 2. In B. R. 


Laſſels againſt Catterton. cue 1. 


N AcT10N or COVENANT for further aſſurance, the covenant Ona agreenien 
11 being to make ſuch conveyance, &c. as counſel ſhould adviſe. to make a con- 
They alledge for breach, that they tendered ſuch a conveyance veyance of all 
as was adviſed by counſel, viz. a leaſe and releaſe, and ſet it forth dad in 4. in 


| the pofſelſion of 
with all the uſual covenants, B. the party is 


| Levinz for the deſendant moved in arreſt of judgment—T con- vet bound to 
ceive they have tendered no ſuch conveyance as we are bound to epaneg, wih 3 
choſe 


dered has a warranty, not 7 — the covenantor, but one other lands in 4. 
424. Again, our covenant 5. C. x. Sid. 


TwispEx, Fuſtice. For the laſt exception, I think ſhall 685. 


But WEs rox, on the other fide, ſaid, that the objection as to . Ed. Rep. 
the warranty was fatal, and he would not make any defence. eng Fu _— 


1. Ld, Ray. 36-402. 2- Ld, Ray. 750, 1095. 1. Com. Dig. 454. 
4 þ a . . | Ie N [ 68 + 
. _* The King againff Morris. © Caſe x6. 
MJ: ATTORNEY FINCH fhewed cauſe why a certiorari. 
ſhould not be granted to remove an indictment of murder je te remove an + 


out of Denbighſtire in Mals. indiamem for 
Tw1sDEN, Fuftice. In the ſecond and eight years of Charle E 


the Firſt it was held, that a certiarari did lie in M ales. fions in Mat. 


| MoreToN, Fuftice. B & 35. Hen. 8. c. 26. the Juſtices > C r $4 
of THE HICSS — power to try all . as the ms — 4 
Judges here have; and the ſtatute of 26. Hen. 8. c. 6. for the trial 797. 
of murders in the next Engliſh county, was made before that of 5- SE Vent. 
7 c 148. 
the 34. & 35. Hen. 8. c. 5. e e ee 
Twispzw, Fuſtice. I never yet heard that the ſtatute of Vaugh. 395- 
Hen. 8. c. 20. had repealed that of the 26. Hen. 8. c. 6. g. 
11 true, the Judges of THE GRAND SESSIONS have power, but N 1 
the ſtatute that gives it them, does not exclude this To 8. Mod, 135. 
be moved when the Chief Juſtice ſhould be in court. 2 7 
29 N 
2. Hawk, P. C. 316. 1. Ld. Ray. 581; 836. 1408. 1. Stun. 333. 630. 704- —— 
Dougl. 731. 3. Term Rep. 658. ; | 'R; 
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| P biſhop 


| Gr cant cannot 1 [POM a movin or ms 1p 
S oyer of the letters patents (a) the next Term; but if it be in a re- 


| Caſe 19. Yard * Ford. 
An aQion will FFF An action the eaſe 
1 2 brought for keeping a market without 3 5 


Aeg of the in prejudice of che plaintiff's market. The action, he ſaid, 


Michaelmas Term, 22. Car. 2. In B. R. 


PFranklyn's Caſe. 


— Le ge pn eorper 5 oh 
the return being read, it appeared was committed upon 
8 the Gatute 17. Gar. 2-T. 2-þ 5; e 
mT venticles. + 


is  OCoLEMAN prayed he mi 
"ns mitment muſt be upon the 
« a conviction;“ and the A for Uniformity of 12. Car. 2. c. 17. 

Bl Rep- 0 That Eno 
2. xford 44 ides, « it two the 
J Town Rep, my ah yu pony Bran and in this return but one 
— | n. of peace is named: for Sir William Palmer is mentioned 
MR tenant, and yo will not intend him to be a juſtice 
of pece; no nor does * there was 33 


reren, Fuftice, Upon W of the 18. Elz. c. 5. 
e ts, & that two juſtices ſhall make orders for the keep- 
1 


one to be of the 1 
got many Fm uſe it was not n 
of them ws of the quorum (a).—Whereupon Franklyn \- o 


A £.o 


«be diſcharged. He faid, this 8 
ord Ae; for the laſt Act only orders 


| (4) "But now by the 26. Ces. 2. « juſtices qualified to act within ſuch . 
4. 27. No warrant orother inftrument ** cities and liberties as have only one 


made or executed by two juſtices * juſtice of theguorum, ſhall be valid and 

„ which doth not expreſs that one is of rr. as if one of the (id 

« the quorum ſhall be vacated for that * juſtices had been of the} um. 

1 deſect only. 2. Geo. 3. See 1. Black, Com. 331. 
e Co als &« All as, &c. executed by two 


ef | 
S . 


cauſe 8 bran 
it be e cannot 52 


. 
PEN 


T w1sDEN, Juſtice, ſaid, 


CL che pre plication, you may; becauſe you mention the precedent Term in 

2 THE BAR, but not in the replication, 
„Sund. 8. Dyer, Co. 75. Lane, 39. 19. Co. 1. Ld. » 

Notes, 1 68. 2 168. 185. 234- 3g9,—{4) %e he eas of 2 1, Amery, 1. s. Tom 

* 149 · F 


plaintiff's market, although they were beld on different days.—S. C. 2. Saund, 172. S. C. 1. Lev, 
296. 8. C. 1. Vent. 98. 5. C. Ray. 195. 8. C. 2. . aaa ea 1. Roll, Abr. 117. 
s, Roll, Abr. 140 — nt 254. 11. Mod. 67. 

not 


z 


Michaelmas Term, 22. Car. 2. In B. R. 8 


not lie, becauſe the defendant did not keep his market on the ſame Vanp | 
tay tht the plaintiff kept his; which he ſaid is implied in the | — 
cake in 2. Rel. 140. vs. 
DERS contra, W y en- 

rp al got dm they In 


eagle 697 yy memo es oy ns ps 
' that qur's is, yet it is a damage to us in foreſtalling our market. 


TwispEx, Jr I have not obſerved that the day makes 
any difference. If 1 

Ader 6 ny prejecties; an action will lie; and ſo of a ferry. It 

is true, for one to ſet up a ſchool by mine, is Jamnum abſque in- 

Nr 


Win 


Michaolmas Term, n2. 2 Rell $35. | 


PRs in treſpaſs, that the defendant pleaded in har, Paymentof 

wy Apr] 13 and made a promiſe to pay ſo anda promiſets 
Laa fatisfaftion 3 and bid it was 3 good plea, and did pay the remains 
amount to an accord with ſatisfaction; an action being but a con- © © — 
tract, which this was.—T w18DEx, Juſtice. An accord executed u —_— — 
is pleadable in bar, but executory not. and ſatisfaSjon. 
$. C. Ray. 203. 8. C. 2. Keb. 69%. Ante, 7. 9. On. . 1. Roll, Abr. 129. 4. Mod. 89. 
0 345- 10, Mod. 224, Silb. Eq. Rep. 89. . Ld. Ray. 122. . Sera 23. 426 
573. Was. 324+ 2. Peer, Wins. 343- 533. ) (616.). 3+ ans 
353. 3. Gam, Dig. ® Accord” (B 4) 


The: King againſt. Allen. ce. 
= La There are two clauſes in the ftatute of 1a ang the 


If there be a corrupt agreement «pr agrees 


3 
* of the money, the then the and of = on 


the aſſurances are void; but if the agreement be good, and after- ,,4 — 
ward he receives more thn he oug then he forfeits the treble Mn tt 
„Aue (a). . incurs the pe- 
8. C. 1. Vent, 38, 8. C. Ray. 296. ” Fahy - FI, 1. Sid. 421. 3 
2. Mod. yns, 533. 2. Ld, Ray. 1144+ Caf. Tem. Talb. 39. — 204 


1443. Mod. 449 11. Mod. 174. 12. Mod. 38 f. 493. 815 51. 


(a) See 3. Atk. 1 1. Hawk, 839. Cowp. 723. and the caſe of 
P. C. 530. and the et F v. Lord Irnham v. Child, 2. Brown Rep. oF 
r law _ 93: and 1. H. Bl. Loew bg 
of this caſe is confirmed by Lon p 4. Term Rep. 3 Lis 
r the 12, Ann. 22 6.9% : 


701 8 2. 0. 


Caſe 22. Bonneſield's Caſe. 


Miſnomer can- — was brought into court a capias excen- 
323 municato; and it was ur by PAWLET, that he might be de- 

| . livered, for that his name was mefitla,. and the capras excom- 
capiends. municuto was againſt one Bromfield.—T wisDeNn, Fuftice.. You 
Cro. Car. 199. Cannot plead that here to a capras excommunicatse. You have no 
zo. Mod. 65. day in court, and we cannot bail upon this; but JO ELD 


22 bo. your action of falſe impriſonment. 


275. 418. 517. 5$6 11. Mod. 83. 118. 193- 191. 1. Ld, Ray. as. 701. 2. Ld, Ray. $19, 
789. Comyns, g41. . Vern. 24. eas 3+ Peer, Wms. 53. 1. Strange, 43. 
76. 265. enn. 


1 = 
CH bs. 4A — 


Caſe 23. 0 * - Cattrall 0 Marſhall. 


| mo — A CTION UPON — CASE, in the common pleas ; wherein 
4 Ceo = the plaintiff declares, That in conſideration that he would give 
fafficient the defendant a bond of ſufficient „ eee along 
penaley, 2 would, &c. and ſets forth, that he im a bond with ſufficient 
1 ; burdocs not expreſs what the penalty was. M was 
— in arreſt of judgment. «WY 
demurrer, but Townes. Aſter a yerdict it is rod weigh: in the caſe of 
good * - Auſtin v. Gervaiſe, Hob. 69. 


sc. D Twispx, Fuſtice. If it had been upon. a  demurrer Aron 
not have doubted but that it had been naught. 


| 20. 1. Lev. | 
297+ *Rarx8ForD and MortToN, Fuſtices. But the jury have 
2b. x, Vent, JE Uh panddey hs be reaſonable, and have found the matter of 


99. 
1. Sid. 270. 7 


Tran Twisprx, Jaffice. The jury are GG bas able 
"aro and. what we rev (a): 8 a e 
3. Term Rep. F the cauls, grming indo the KdF's berrh 
65. upon a it of error. 


0 Sce — (a), — 27 Butler v. Play. 


Ciſe 24. | Martin againſt Delboe. : 
Toan afumpfi | A N ACTION: UPON THE CASE ſetting forth, That the defen- 
on a promiſe to dant was a merchant, and — ſeveral goods beyond 
? 7 ſea; and promiſed the plaintiff, that if he would give him ſo much 
os va ae he would pay ſo much out of the proceed of ſuch 2 
- parc of goods 28. he was to receive from ® beyond ea The de- 
77719 fendant pleaded the Rature of limitations, and doth not fay, a, 
2 e 
La are, ariſe within x years.” The plaintiff demurs, Becauſe the cauſe 
Een of ation is between merchants, cc. 
© did not ariſe within fix years 3“ for this is not within the exception of 2. Jac, 1. c. 16.— 
8. C. 2. Keb. 674. 696. 717. 8. C. x. Sid. 465. 8. C. 1. Vent. 89. 8. C. 1. Lev. 298. 
e 6 roi 2. Saund. e eee Abr. Eq. 304. 1. Vern. 695+ 


4 
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muſt be underſtoud of thoſe 1 remain in the nature of accounts: 
now this is a ſum certain. 


Jonxs accorded. This is an action upon the caſe, and an 2 


tion upon the caſe between merchants is not within the exception: 
and the defendant has pleaded well in ſaying, that © the cauſe of 
« action did not ariſe within fix years; the cauſe of action 


* 


Svursox. The plea is Accounts within the ſtatute Warned 


— 


ariſcth from the time of the ſhip's coming into port, ad the fax "4 


years are to be reckoned fi from that time. 


TwispEx, Juſtice. [aver new berth went Ae 7 7 


in the ſtatute was taken only for actions of account. An inf, 


computaſſet brought for a _ certain upon an account ſtated, - 


though between merchants, is not within the 8 | 


judgment was given to the defendant (a. 


(a) This caſe was adjourned, S. C. though after argument — bY 


1. Vent. 90. upon x doubt, whether this plaintiff to — C. 1; Lev. 
appeared ſufficiently on the declaration by. by anderr this hes; wighe- — 
to be an account ſtated between theſe action of account, 8. C. 2. Keb. 914. 


parties, S. C. 1. Sid. 465, and the Court, | 
The King againſt Leginham. 
Eafter Term, 20. Car. 2. Roll 163, | 


| A* 13 was exhibited againſt him for 5 un- 
reaſonable diſtreſſes of ſeveral of his tenants. 


Caſe 25. 


W 
formation nor 
indictment will - 


Joxxs moved in arreſt of judgment, Fist, That an 8 lie for taking an 


tion would not lie for ſuch >=. The ftatute of Marlbridge, c 


exceſſi ve di. 
4 ftreſs : 


the re- 


faith, that if the lord take an unreaſonable diſtreſs he ſan be medy is by _ 
amerced, ſo that an information will not lie: and my Loxn Cokx ati en the” 
upon -MAGNA CHARTA fays, the party gri may have his fave of Marl- 


ain upon the ſtatute. 


. SeconDLy,. But admitting that an flinch wed BG oe 
it ought to have been more particular, and to have named the 
tenants ; for it is not ſufficient to ſay in general, that he took 
unreaſonable diſtreſſes of ſeveral of his tenants.. 


indictment 
charging a man 
to be communys 


Aer is too 
general. 
8. C. poſt. 283. 


Tumpy, The ſecond part of the information, vis. that he 105. EY 


is communis oppreſſor, is not — Rell. 79. Moor. 451. 


$- ©. Ray. 193. 


_ Twispen uſtice, Tt hath ſo been adjudged, that to lay in an 8. rs v 
ion 2 a man is communis oppreſſor is not good 045 and 97. 5 * 


a lord cannot be indicted for an exceſſive diſtreſs, for it is a pri- 
vate matter, and the party ought to bring his aion.—To ſtay. 


687. * : 
N 8. C. Freem. 0 


224. 2+ Inſt, 1079, 6. Mod. 178. 289. ms HIP 52. I. Sid, 62, 282. 1. Salk. 212. 


Ping. 85, 2. Hawk. F. C. 30. 


* 


(«)- 1. Lev. 203, 2. Keb. 278. 2246. J and the 4. Wy. C. 324, 


1. Show, 389. Strange, 369, 349. and the caſes there cited, 


8 


I think the caſc 
2. 187. : 


2 terre 3 or, mam nn 


2. Lv. 38.239. 
2 e of wy authority againſt 1 it. 


*[72)  Michaclmas Term, 22. Car-2, In B. R. 
T . Tyinity Term, . Car. 2. Roll 710. 
AcTion vrox THE-CASE brought upon nor ali for 


corn and graſs, &c. Ihe GRE I oh Mee 


bargains were ſeveral ; ABSQUE on _ the 

5 Ig the fame cauſe. The defendant 17 wr | 
plinuff that —_—_ t to have concluded to the country. —POLLEXFEN, | 
identi 


weveſe When there an affirmative, th ht to make the next an 
— iſſue, or otherwiſe they will dend /n 9 Huiſb v. Phi 


and conclude —— eee 
(a 


* 


$. C. 2. Keb. pans wi 199. 8. C. x. Vent. 101. Co. Lit. 126, 1. Lev. 1 
Cro. Car. mods Yo 38. 1. Saund, 10%, 2. Saund, 73. 189. 1. Ld; Ray. 

4. Ld. Ray. 787. $03. 2. Stra, 1277. 2 1 EE 

At (2) The traverſe in this caſe was held 2: Reb. 692. See. Carth.. 200, Cro, 

Elia. 754+ 1. Salk, . 1. Sid. 389 

1. Sund. 256. 2. Burr. 316. 2. Burr, 

1022, 2. Stra. 871. Dougl. 94. 4g. 


8 NDEBITATUS ASSUMPSIT. Ferne 
feveral execu- - rw ofthe plintif ar inns and yet they all fur by tore 


all foe by a -The queſtion is, If there be two executors and one of them 
my, though under age, Whether the infant muſt ſue by guardian, and the 


end 0 
| 8 Orrrxx ſpake to it and cited Bade u. Narkey, Cre: Blix. $4 
r 199 Cotton v. 21 — pats PowePs Caſe, Style 318, Ge 


$. C. 4. Saund, Lit. 157. 


3.6. 1. Vent. Mozerox, gon a I am of opinion that he may ſue Wi at- 


— Longines 

3.8. 2. KS. guardian. 
= 625. 633- RainsForD, ice. I think it is well 64 a" 
$. C. 2. Lev. ht v6 ink Þo by multitude of authorities in the point ; and 
bang Sum off 220 in actions with per 
ſons of full age: he ſues here in auter at and T have not herd 


 _ T'wrsDeN, Jſlice, concurred with the reſt ; —_—_— —— 
Was given. 


Michaelmas Term, 22. Car. 2. In B. RK  *[73] 
* Moreclack againſt Carleton. Cale 28, 


, 


Trinity Term, 22. Car. 2. Rell 1402. WP 
U „ 
one error aſſigned was, That upon a relicd verificatione a mi- fications bs 

ſericordia was entered, mW why 
Twispzx, Fuſtice. The common pleas ought to certify to us the deſendane 
what the prattice of their court us. 7 


Monpay, the Secondary, faid, It was always a capiatur. It s. c. 3. Saund; 
is true, in the Year Book 9. Edw. 4. e. 24. it is faid, that © he 17. 
« ſhall be amerced, becauſe he hath the jury their pains 3” 5+ C:Ray: 19 
and the 34. Hen. B. is accordingly :. but, ſay they, in the common 638.76. 
pleas a capiatur muſt be entered, becauſe didicit fuctum ſuum; ſo Cra. Jac. be. 
they ſaid they would diſcourſe with the Judges of the common: 2. La Ray, 925. 
(a) By 16. & 17. Car. 2. c. 8. © every ſuch action ſhall, upon ſigning 
No judgment after werder, confeſfion «« judgment, over and above the uſual 
« by cognevit attionem, or reid verifi= © ſees pay 65, Sd. in ſatisfaction of the 
« cation, or by 4. & 5. Ann. e. 16. ad fine,” Tas raacriezx there- 


& reverſed for want of a miſcricerdia or but in the court of Lizg's beach no notice 

« capiatur, or by reaſon that a capiatur is taken of any fine or capie at all. 
is entered for a miſericordia, or a Salk, 390. But if judg- 

« miſcricor dia is entered where a capiatur ment 

% ought to have been entered, c. confi 


And by 5. Will. & Mary, c. 12. pledges of profecuting be nominally 
No writ of capias profine in any action amerced for his falfe ſuit, and that the 
« of treſpaſs, ejectment, aſſault, and defendant cat fine dic. See 3. Black. 
© falſe impriſonment, ſhall be ſued out Comm. 399, Annally's Rep: 72. 
or proſecuted ; but the plaintiff in ' | | 
- The King againſt Holmes. Caſe 29. 


MOVED to quaſh an indictment of forcible entry into a meſ- An inditment 
ſuage, paſſage, or way, for that a paſſage or way is no for forcible | 
land nor tenement, but an eaſement : and then it is not certain y into « 
whether it were a paſlage over land or water, Tel. 169. The e » dad 
word & paſſagium”* is taken for a paſſage over water. ſosge of which 


Taunar, Juſtice, You need not labour about that of the — 26 
3 2 quaſh it as to that. But what ſay you to the term, without 
uage | 


laying of years, 
Jones. It is naught in the whole; for it is but by way of re- 8. C. a. Keb. 


cital, with a quod cùm he was poſſeſſed, &c. et fic poſſeſſionatus, &c. 3 Mod. 6 
—But that, T'wisDEN, Fuftice, ſaid was well * 


ones. Then he ſaith, that he was poſſeſſed de quodam termine, a Med 06. 

doth not fay annorum.—T w1sDEN, Juſtice, That is naught. 447. 423. 495+ 

The indictment was quaſhed. Lans LY 
| 1, Hawk, P. C. 146. 282, Salk. 260. 3. Salk, 169. 
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Michaelmas Term, 22, Car. 2. In B. R. 


Caſe 30. Barret againſt The Hundred of Stoak. 


Aden of A N ation was brought againſt the Hundred of Steak upon the 
hve and cry ſtatute of Hue and Cry; and at the trial ſome houſe-keeperg 
Datel, oor Appeared 38 witneſſes that lived within the hundred, who, being 
inhabitants, examined, aid they were poor, and paid no taxes nor pariſh duties, 


nun, The queſtion was, Whether they were good witneſſes or not? 


cannot be wit- . > 
| TwisDEN, Juſtice. Alms- and fervants are good wit- 
wy neſſes, but theſe are neither. — he went down from the bench 
[ 74 ] tothe Judges of the common pleas to know their opinions; and 
$. c. a. Keb. at his return faid, that JD E WYLDE was confident that they 
713. t not to be ſworn; and that JD E TYRRELL doubted at 
OI. „ but afterwards was of the fame opinion; their reaſon was, 
reo. Becauſe when the money recovered againſt the hundred ſhould 
292. come to be levied, they might be worth ſomething (2). 
„Mod. 22 | | 

= 12 Ws. 596. 2. Vern. 377. Prec. in Ch. 234. Abr. Eq. 223. 1. Stra. roy, 

$58. 2. Stra. 12.53» 2. Ld. Ray. 1353. as. . X 

(a) By 8. Geo, 2. c. 16. f. 15. © for or on behalf of the faid 

which recites, that by the laws no. © in the ſame manner as if he or ſhe 
« perſons inbabiting withim the hundred were not an inhabitant thereof, but 
1 can be admitted as a witneſs, by rea- * reſided in any other hundred. — Bot 
« fon of the intereſt they may have,” by 22. Geo, 2. c. 24. No perſon hall 
IT 1$ ENACTED, That in any action * recover in any ſuch action more than 
« againſt 4 hundred. on the ſtatutes of ** 200l. unleſs at the time of the tobbery 
% bus and cry any perſon inhabiting with- there be two perſons preſent to attck 

in the ſaid hundred, or any franchiſe ** the truth thereof.” 5 we 


# thereof, ſhall be admited as a witoeſy | 
' [ 
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Memorandum. 


IR MATTHEW HAL E, Chief Baron, was ſworn Ca ide 
I 7; ice of the Court of Ki * Bench, on Thurſday the 18 Chief Juſtice. 


Ho 1671 nth place of RM UTE a er Raym. 209. 
2. Keb. 751- 


Hopkins apainf Robinſon Abe WD Caſe 31. 
Hilary Fm, 23. Car. 2. Roll 233. 5 


EPLEVIN. In this caſe theſe points ed A cuſtorn for 
R POLLEXFEN in arreſt of judgment, viz. y the tenants of a 


manor to have 


Firsr, Whither „ es do se 1 Wee piflure enter oO 
the lord were a good cuſtom or not? It was ſaid, that a pre- 7 paſture, 
— r void in law; and if ſo, then a . 
preſcription to have ſole paſture, which is to have the b . 
mouth of the cattle, is no other than 3 | 
8. C. 1. Vent. 163. 123. 8. C. Pellexfen, 14. to 23. $. C. 2. Lev. 2, 8. C. 2, Keb. 757. 342. 
1. Saund, 352, 1, Vent, 383. Cro. Jac. 27. 44+ Poph, 201. 1. Lev. 296. 1. Saund. 227. 343» 
2. Mod. 185. 3. Mod. 162. 230. * 29> Comyns, 578. 3. Peer. Wms. 257. 
4: Com. Dig, 429. Dougl, 218. A 
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Eaſter Term, 23. Car. 2. In B. R. 


( Borxrs Daniel's Caſe, Cro. oe”, ſo that common and paſlurage ig 


one and the ſame thing. ſay, that it is againſt the nature of 
Rozmzon common, for the very word & common” ſuppoſeth that the lord 
N Orn3n3. may feed. I anſwer, If that were the reaſon, then a man could 
not by law claim common for half a year, excluding the lord; 
which may be done by law. But the true reaſon is, that i that 
were allowed, then the whole profits of the land might be claimed 
by preſcription, and fo the whole land be preſcribed for. The 
—— angie tenants to have common, excluding himſelf; 
but ſuch a common is not good by preſcription. 


- SaunDERs contra.—In caſe of a common, ſuch a pre. 
ſcription is not good, becauſe it is a contradiction, but here we 
claim ſolam paſturam. Now whit may be good at this day by 
grant, may be claimed by preſcription, 


Hark, Chief Fuftice. Notwithſtanding this preſcription for 
he le palturs Jer th fol g dee ard he has mine er 
buſhes, „e And ſuch a grant, viz. of 
the ſole would be good at this day. 18. Zgw. + though 
à grant by the that he will not improve, would be a void 
grant at this day. | | 


T'wisDEN, Fuftice. Lon Coks is expreſs in the point. A 
man cannot preſcribe for ſole common, but may preſcrib« 
And there is no authority againſt him. And for levant 


5 — 1 in Steneby v. 


Tx sxcoxn POINT was, Admitting that it be good, whether 
iption here not being for beaſts lzvant et couchant, 


15. Edw. 4. fol. 28. 32. 
« Prgfcriptien,” 51. | 


As to the exception, That we 

for cattle levant et couchant; it is true, if h clai 10 
Nelſ. Lat. 59% for cattle, Iams et cane hum is the meaſure for the common, u 
-f leſs it be for ſo many cattle in number: but here we claim 
1. Lev. 196. whole herbage, which perhaps the cattle /zvant et couchant 
3. Lev. 2. not cat up. 
3. Show. $28, | | 
339». 1. Danv, 798. 1. Saund. 27. 222. 335. 2. Sund. 227. 290. 325. 2+ Shower, 328. 
2. Stra. 1011. 2. Id, R. 1230, 3. Term Rep. 147, 


O 


Scree 


Eaſter Term, 23. Car. 2. In B. R. [0 I5 J 
A uy POINT Was, Whether or no theſe things ® are not In replevin, if 
Mb) As to that, it was al!edged that they are de- © licenes by 


appearing on record j and that a verdict doth not —— 
we chem (a) depaiture his 
deals oa a ſole paſture be omitted to be Nated, and i be joined n tereſt the omillan i gd 
by the derdict. Dougl, 683; STR, KEE, 
given accordingly for 4 plaintiff. 985 N 


was, admitting laid as @ preſer iption in the tenants, but as. 
the tenants manor had, un- @ cuſtom in the manor; and therefore 
der this cuſt nnn e neceilary- to. be Prawns... 
$1nger to. put le his cattle, that the S. C. b, 0G 04 164 The Court 
:3intiff had not ſhewa the licence to be were of opinion, that ſuch cence could 
by deed ; and the caſe of Monty. Butler, not be granted without died, but that 
Gs, Fa. $74, was relied on to ſhew, the iſſbe being vpon the cuſtom, it was 
that the plaintiff could not maintain his aided by the verdict. $, C. a; Saud, 
ion for want of title. S. C. 2. Saund. 328, 


326, But it was ſaich that this was not 
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Sir Matthew Hale, Chief fuftice 
Sir Thomas Twiſden, Kt. IS 
Sir William Moreton, Rur. þ Tuflicg, 
Sir Richard Rainsford, Kit. | 
Sir Heneage Finch, Kut. Attorney Ganeral 
Sir Edward Turner, Kut. Solicitor General, 


————  ————C_— —— —  — — n; 


Gamble againſt Forreſt. 


N action or TRESPASS was brought for king ways 
cup, till he paid him twenty ſhillings. The defendant 
ROI . pleads, that ad quandam curiam he was amerced, and that 
CO for that the cup was taken. 
what court, and Haus, Chief Fuflice. We cannot tell what court it is, whe- 
and'cau/e were ther it be a court-baron by grant or preſeription: if it be by gran, 
within its juriſ. then it muſt be coram Ballo; if by preſcription, it may be 
dietion. coram ſeneſchallo, or coral ſeftatoribus, or before both. THEx it 
8. C. 2. Kch. does not appear, that the houſe where the treſpaſs was laid, ws 
344- within the manor : THENhe doth notfay infra juriſdictionem curie, 
. It was put upon the other fide to ſhew (4). 


Cale 32. 
To treſpaſs, a 


juſtification un- 
der the preceſs 


, $. Mod. 218. . - 
Neg. 46. ff. 109- 10. Mod. 25. Salk. 404. 2 2. Ld, Ray. 1410. 2. Stra. 523 


des the caſe of Rowland v. Veale, Cowp. 18. and Trevor v. 


all, 1. Term Rep. 151. 


() l appears 3. C. 2. Keb, $44. that judgment was given for the plaintiff. 


Jacek 


Michaelmas Term, 23. Car. 2. In B. R. » [761 
jacob Hall's Caſe. Caſe 33. 


ACOB nue 6— Sada aA 

Inn-fields; but upon a petition of the inhabitahts, there was on. 
an inhibition from Ache: now, upon a complaint to 2 ö 
Judges, that he had erected one at Charing-croſs,, he was ſent for ſown, or which. 
into court; and THE CHIEF JUSTICE told him, that he underſtood the, maiter and. . 
it was 4 ny/ence to the pariſh : and fome of the inhabitants being w«tkman may , 
in court ſaid that it did occaſion broils'and fightings, and drew te Joo mag 
many rogues to that place, that they loft things out of their ſhops up 
mn mov? HALE, Gi 4 it it to be . 
year of Charles the Firſt, Nor came intocourt, and writ $.C. 2. K. 
to prohibit a 3 e near os 3 and 
had it (a). * ** 11 

Mod. 2. Roll. 1 ** . 18. Mod, „en. 
och 362. i a we: 196. HO * 1 7 


(+) The Judges upon view, cant committed kim for the contempt, iſſued a | | 
record to be made of this ane ; and writ to the ſheriff, on the record made.. 
ſending for the offender ordered him to to abate the building; and ordered bim to 
enter into a recognizancenot"to proceed; bo indied for the otfence, 8. C. 1. Vent. 


r 1. * 1473-137 CT 0% cole A | 
- M s ie en 0 
8 226) 
Sir Anthooy. Wh ca Mx SNL 
the trial at bar Wi fo et Bai (Bir een Rpt - 
ban "the action was an ejectment. The defend- river. : 


ants admitted the of Sir Anthony's bankruptcy, but ſet 48 
—— — — e of — to * 
teen hu e; m ven to 1 7 ou 
grandfather My. Ru fe, to hem Sir kiten tk hem by the free 2 
tration. —HALE, Chre 2 3 It — a voluntary conveyance, — vi te be 
yeh ou can prove that goods in his hands of proved that he, 
ufſeÞs agu Saud ==, "So they provedthes in ins 
— wen ren the 2. C. 2. 
166. Poſt. 119. 2. Lev. 70. 146. 2. Show. 46. 6. ven vt Prec. in Ch. 14+ 34. 275+ 
370. 377- 520. Abr. Eq. 148. 170. Caf. Temp. Talb, 65. 1. Ld. Ray. 236. 725, Comyns, ' 
256. 1. Peer, Wins. 204- 314. 3. Peer. N 1 705- . Tem Rep, 
387. d ene ante. AF 


) Legt det Richandy." 2 19 Cafe 35, 
EJECTMENT: Judgment oga againſt the defendant, who dies, a, excentor 
and his executor writ of error and is nonſuited: : it who 

was moved that he ſhoul 5 cir" VAIHED, Juflice. An error on a 


executor is not within the ſtatute for payment of eccafiane ng dn —— 

dilatianis.— HLR, Chief Juſtic ] am of the ſame opinion. — 1 
not pay coſts, though the judgment be —8. C. 5. Vent, 166. 3. Lev. 375. 4. Mod. 245. 

Skin. 400. Cro, Jac, 350. Cro. Car. 59> 8 Mod. 108. 11. 153. 174. 196. 256, 


12. Mod, 440. 1. Peer. Wms, 482. 2. Peer. Wms. 285. 297. 496. (638.). Comyns, 162. 


1. Ld. Raym, 437. 2. Ld. Raym. $65. 141% 1. Stra. 138, 682. 2, Sira.'$71, 977. 1072. 
3- Peer. Wiens. 18 f. 393. 347. 373. Barnes Notes, Ron Eject. 147. Com. Dig. Coſta“ 
(B.). . But ſee the caſe of Williams v. Riley, 1. H. Bl. Rep. 566. ne in he common 5 'cas 
exccutors and adminiſtrators are liabie to coſts in error in caſes where they would be liable in the 
original action. 3 * 
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N Mictiatinas Term, 23. Car „ BA 


c 36. Tue City eee Harwood. 


- The court of-. TFARWOOD was brought to the bar by habeas corpus, 
2 H lere 


OY 
1 without their conſent. 


Seeg Nox rn, Soliciter General "We conceive che return ink 
a2 Yate es 0d em eabom  peby 


en! © © on a man for marrying a city orphan in any place of 
AC; pott. 79. " Nomam mared her. for bom Londen; and knew not that the wa 


- $,C:2,Ked.$47. an orphan. ., Then they baye put a fine of forty pounds upon him; 
2 e ebe ae 
ce, Mr. Waller of Beaconsfield was lan 


— wi. r 8 ION 
. be rought into court. 


- A amt 


Caſe 37. Leginham againſt 1 9 : | 
8 | * 55 wh, " Trinity Term, 18. Car. 2. . 244." N 
A cuſtom to R EPLEVIN AND Avowuv for not doing ſuit. Fit plaintif 


commute ſale ſets forth a,cu/fom, that if any tenant live at a diſtance, if he 
e at le 20 and pay eight · pence to the lord and a penny 
for a ſum cer- to the ſteward, he ſhall be. excuſed for not attending; and then 
——2 ſays, that he tendered eight- -pence, &c. and the lord refuſed it, &c: 


——  PoLLEXFEN. Co WE Me Pe and 
— tender and refuſal will not do. | bra 


of 366, a Haz, gage rieker Have _ mee, that thre are . 


yholders that live near the manor ? 


ſs 78 + - wesen "Y have . one 


$. C,.1. ven. nd 
e \ Haan, Oh Tic, Surly reader wad cad n ll 
0 29. 


n Fuſtice. An ae * n 
At et 7e. decem librarum a man ſhould give a releaſe ; 


E 
Comyas, 216. refuſal is enough. Judgment 2 
2 
. 129. Abr. Eq- 39. 1. Id. Ray. 47. 686. 14 964. 2. Peer. Wms. 3718. 
| 8. C. 1. Sid; 361. 8. C. 


) Judgment was given for 8b. 


2 — Ve r 


: 


— 


Hilary Term, 22. U 23. Car. 2. Roll 225. f 8 ; F, | p \ | 
FJECTMENT. A ſpecial verdict found a fine levied of all If a fine de l 


the conuſor's land in Al. and that he had lands, in B.; that a ene lands. in. | 


tithi man was appainted in B. but that the conſtables of H. en- 7 nag nat . 
erte der e a only tn 1 but in K FIN 2 
Halt, Chief Fuſtice. It is true, one pariſh-may contain three 1 its eon. 
vills : s A. may contain the vills of A. B. and C that A of 3. oh 
is, when there are diſtin& conſtables in every one of them: but the lands. ſhall 
if the conſtable of A, doth run — the whole, then is the P bor in fuch 
whole but one vill in law ; or where there is a tithing · man ĩt may Sen n 
be 2 vill: but if the conſtable run through the tithing,. then it is nme vin; 
all one vill. I know where three or four thouſand pounds a- a8 "oo 
hath been enjoyed by a fine levied of land in the vill of J. in 302. 821. 848. 


which are five ſeveral hamlets, in which are tithings ; but the con- 8. C. 1. Vent. 


ſtable of A. runs through them all, and upon that it was held 170 
for all. Here was a caſe of the conſtable of B Aon Ame, 13. 


wherein it was held, that if he had a concurrent juriſdiction with ng „ 


all the reſt of the eonſtables, the fine would have paſſed the lands 2. 2 2 75. 

in all: in ſome places they have tithing · men and no conſtables. 2 Saund. 290. 
PoLLEXFEN. Lanzurd 14. is, that the conſtable and the tith- f. Beg. 56 br. 

ing- man are all one. eh, 6. Mod. 96. 
HaLE, Chief Fuftice. That is in ſome places: Prepofitus is 73. 

a proper word for a cenflable, and decennarius for a tithing-man, ** 


Anonymous. Caſe 39. 


AN INDICTMENT for retaining a ſervant without a teſtimonial Ind ament 
from his laſt maſter, Moved to quaſh it, FixsT, Becauſe del for 


it wants the words contra pacem. SECONDLY, Becauſe they do want of contre = 


. 2 Faces. 

not ſhow in what trade it was,——So quaſhed. Cro. Car. «84. 

12. Mod. 195. Fitzg. 63. 266. 2, Ld. Ray, 2116. Doug). 445» 
| Anonymous. | Ciſe 40. 
OVED to quaſh another indictment becauſe the of Our : 

Lord, in 4 caption, was in figures — HAL E, Chief Tuſtice, —— 
The year of the king is enough (a). . a err muſt 
| not bein Ggures, 


but it may be rejected as ſurpluſage,—1. Sid, 40. 3. Keb. 301. 3. Lev. 102. 3. Peer, Wins. 496 
1. Strange, 261, 693. 2. Strange, 855, 2. Hawk, P. C. 340. 1, Salk. 195. | 
| zie | 2 


. 5. they may be written or printed guage, | 
* 


Anonymous. 


Michaelmas Term, 23. Car. 2. In B. R. ap 1 | 
Waldron againſt Roſcarriot. 8 Caſe 38. 


— — 


* 
4 
A 
4 
4 
F, 
oy 
«| 


LY 


EEE geren 
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Anonymous. 
OVED for a bition to the eee 
2 M ſue a D it 
the pariſh muſt 
WISDEN, ice — * no . of the pariſh will 
9 — If that did appear, it might be ſome. 


* 


ALE, A of will lie — 
ES 2 9 Atl faqias, grounded 


| . t in one of the actions mentioned in the 5 Eli, 


pe — © 8. bee irs inelſe@t x pee of one of die cdi therein 
in 27. Ek. 

8 $. C. 1. Vent. 168. Fitag. 67. 8. Mod. 27. 10. Mod. j, 
142+ *75- 281. 12. Mod. 105. 1. Ld. Ray, 97. 4 F 984. 8 110% 
t. Fxor. by 348. 3511 2+ Term Rep. 46. ; 


fy 


HILARY 


6 * 


HILARY. TERM, 


The Twenty-Third and Twenty-Fourth of Charles 
| the Second, 


IN 0 
The King's Bench. 
Tag, 23. January, 1672; 


Sir Matthew Hale, Kat. Chief Fuflice, 


Sir Thomas Twiſden, Kut. ads 
Sir Mareton, Kut. Juſtices. - 
Si Rainsford, Kr. 


Sir ge Finch, Ant. Attorney General. 
Sir Edward Turner, Kut. Solicitor General. 


- d 


= 


Haruood's Caſe. 1221 

ARWOOD „ Lomue, ror | The court of 
| the return was, That he was fined and committed aldermes in 

for marrying a city-orphan without the conſent of the tarnen may 


court of aldermen. | ; docs 
FixsT EXCEPTION. They do not ſay that the party was a 2 perſon for 
citizen, or that the iage was within the city; and they are marrying a 
not bound to take notice of a city-orphan out of city, for their ©2, "Pn 
cuſtoms extend only to citizens in the city, conſent, alihe* 


SECOND EXCEPTION. They have not ſhewed that we had * d. 50 
reaſonable time to ſhew cauſe why we ſhould not be fined. — oor 
out of tbe city 3 


and, on refuſal to pay the fine % the court, may commit the offender, —-S, C. ante, 77. 
S. C. 2. Keb. $47. $.C. . Vent. 178. 8. C. —_—_ 8. C. Tremain, 420, 1. Lev. 162. 
2. Lev. 130. 1. Ch. 26. 1. Roll. Rep. 316. Co. 136. 3. Mod. a14. 9. Mod. 98. 
12. Mod. 516. Abr. Eq, 261. Gilb, Eq, Rep. 172. Caſes Temp. Talb, 39. f. Stra. 168, 
1. Peer. Wms. 696. 703, 2. Peet. Wms. 103. 142, 11%, 361. 4 Peer. Wms, — 

f * 


84 ITunes, 


Hilary Term, 23. & 24. Cara In B. R. 


Hine TwisDEN, Fuffice. Theſe objections are over - ruled in A/, 
all': Caſe. EIS; 0 8 | 
Afterward, in the fame Term, We sTon ſpake to it. There ae 
. twomatters upon which the validity of this return doth depend, viz, 
5 the cuſtom; and the offence within the cuſtom.—Fiks r, The 
dauſtpm ĩs laid, that time out of mind the court ofaldermenhave hag 
power to ſet a reaſonable fine upon ſuch as ſhould marry an orphan 
x- Bac. Abr. without their leave; and upon refuſal to pay it, to impriſon him. 
683. I conceive this cuſtom, as it is laid, to be unreaſonable : it ought 
7. Viner Abr. fo be locally circumſcribed, and confined to ru City, 
* 17. Edw. 4. 7. there was an action brought upon the ſtatute of 
rers, for retaining one that was the plaintiff's retained fer. 
vant; the defendant pleaded in abatement, that there was no place 

| laid where the plaintiff's retainer was; and this was held a 
[8a] plea; for * that if it were in another county than where the de- 


fendant retained him, it was impoſſible for the defendant to take 
notice of a tetainer in another county: nomore can we take notice 
a Who is — in the county of Kent—SEconDLy, They 
8. have retu a cu to impriſon generally; but it ſhould have 
that without reaſonable cauſe ſhewn they might impriſon, and 
the party have liberty toſhew cauſe to the c Tams, 
I conceive they have returned the fact as 
They fay, that he married her without their ey oupht 

to have faid, that he took her out of their cu 
ſhips will not intend, that ſhe was in their c 
Orr of the fame (fide, and cited 21. Edw. 3. Fitz. 

« Guard.” 31. Moore v. Huſſey, Hob. 05. The Weavers Com 

v. Brown, Gro. Eliz. 80%. Dean's Caſe, Cre. Eliz. Lander 


v. Brooks, Cro. Car. 561. In all the cafes it is ret that they 
ere freemen of the city. 

MX. Souicirorx Nortn, on the fame fide, cited Day v, Sar 
vage, Moor. 87 1. Hobart 85. | * 


Mx. ATToRNEyY-GENERAL on the other ſide fajd, That be- 
cauſe it was impoſſible to give notice to all, therefore ex neceſſitate 
rei, they muſt take notice at their peril. | Sis Wo Fu 
Hax, Chief Jaftice. + The city has an intereſt in the orphan, 
(«) 1- Roll Rep. whereverthe o CONE a) And for notice; he may enquire; there 
- 346, is nd impoſſibility of his coming to the knowl whether ſhe 
| 20. ede an orphan or no; therefore If he take her, takes her at his 
. Vent. 3 e 03 egg * | 
3, Vein. 11g: Peril. od 9 7 1200 
Iuxtspx, Fultice. And for the fine, ſuch a fine was ſet in 
40 March 179- Langham's Cafe, and adjydged good (6), 1 of London 


* 


Ave where he will, his children ſhall be orphans. 
1 We, Harz, Chief Tuſtice., Some things are local in themſelves ; 
3 ae. | ſors things adacrent to the perſon, and follow the perſon : _ 


Hilary Term, 23. & 24. Car. 2. In B. R. 
this is an intereſt which follows the perſon, and is tranſmitted to Hanwoop 
| his children; and the party muſt take notice of it at his peril. + 17 . 
a j "6.5 il TY W's 81]. 
PROHIBITION was for to the city of Londen, Be- Prohibition han 
A cauſe the defendant 2 A kr hee juriſdiction — re 
ſworn, and it had been refuſed, 4 $02 though thecanſe 
Hark, Chief Fuſtice, R idings, If Goyal plead t of the ent. 


Caſe in ich it was adj FixsT, That upon a bare . 
miſe that the matter out of the juriſdiction, the court will 2 Fla OR 
not grant a prohibition. SECONDLY, 1 muſt be pleaded, and the 1 iS 


in that caſe, that the e tg aſſign for 5. C. 2. Keb. 
error, that it was out of the juriſdiction; but it muſt be pleaded. — 

Aug * 8o in Ms court, when there . plea to — ee Io 
the juriſdiction, as that it is within a county palatine, they plead it jp 
before imparlance, and ſwear their plea. | LIM 
Raym. 189. 1. Sid. 151. 2. Mod. 47. 9. Mod. 9,7. 10. Mod. 166. Fitzg, 82. 314. 
2. Vern. 484. 1. Per. Wms. 43. 475. 2, Ld. Ray. $35. 1. Salk. 202» 2. Com. Dig. 
« Courts”? 15.) Cowp. 166. Dougl. 378. 1. Term Rep. 352. 3+ Term Rep. 315, 


. / | | 
The King againſt Serjeant and Hannis. Caſe 45. 
JNDICTMENT FOR - PFRJURY committed in giving their The, venire fa- 
evidence on the trial of an indictment for N 


ratry was made returnable coram, c. Fuſtitiariis prædictis on a — 
| . oughttobemade 


STROUD moved in arreſt of the judgment on the indictment for ES 


perjury:—FIRs T, That the venire ſhould not have been returnable n; but per- 
at a day certain, but generally ad proximas afſiſas, becauſe it is un- jam is well af- 
certain when the aſſizes will begin. SecoxnDLy, That being made — 2 — 
returnable coram Juſſitiariis prædictis, none but the ſame Juſtices „ g — 
could pr e | ans oo ed, unleſs it be 

Twispzx, Faſtice. There was a vexire facias returnable . 4 48 
caram nobis ap Mm. whereas it ſhould have been, ubicunque zm. 
c was held here, it was held to S8. C. +. Keb. 


it is uncertain when the court will be kept. But if it be at ſuch a boys 8 
27 ag proximam curiam it is good (a). _ Mod: 36. 


1. Stra. 146. 50. 2. Ld. Kam. $54. 


) de Comp, U. 
K | THz 
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Tur Kins Tux Cour held, that the firſt exception made the record er- 
% roneous, but that as it was unreverſed, the perjury was well af- 


ellen. figned; andthat the ſecond was aidedby the 1. ee 7. 


| Cale 46. an axainf Clarke. 


Tie d= of a WRIT oF zanos of» julgment in Witches Aſter the 
— A record was read, HA ef Fuftice, (aid, the acts of a court 
zeafs, but thoſe ought to be in the preſent ld; 3s as © preceptum ęſt, not © præ- 
of the party — ceptum fult dur the #fts of the party may be in the preterper- 
map-bein ths fett tenſe; e rho oh rofl gs 2 — mz 
fu. — — —⅛ 
2+ Keb. 846. not © veniunt. But upon another exception THE Coba r gave 


2 . time to move it again. 
1. Stra 608. Ld. Ray. 1347. Cowp.'29. 
1, 82 515 | | 
S 47. The King againft Stanlake. 
On proof made GIR EDWARD THURLAND moved for ** inguiren- 
b e. dun to be granted to the coroner of Kent, who had returned an 


vj. inquiſition concerning the death of one who was killed within the 
— . ns manor of Greenwich : he had returned, that he died of a ITY 


c is, the 
— mehr in his head, when he was really killed with a coach. 


the writ, and Hax, Chief Fuſtice. A melins inquirendum is generally 
ove er Yay 2 STEEN and is directed to the ſheriff. TT 


2 e T wisDEN, Juſtice. But this cannot be to the ſheriff; for the 
Step 5 coroner muſt — 2 2a (a). And if you will 


f 5 have a new enqui Indeed a new 
8 87. was granted in pr gy Barth's 9 _— 


prep Mg  TavnLAnD prayed, That THz CovunT, being the 


yon 90.238. corener, would examine the miſdemeanour of the coroner (c 
2. Hawke . c. — ice. Make ſome oath of his miſdemeanor, 


res-. becauſe be is a ſworn officer, Without oath we will not quaſh 
ack this inquiſttion (d). 4 
eg  NewpiGATE faid, That in the caſe of Miles Barth he enquiry 
3 was not filed ; and that that was the reaſon why a new one was 
| $9- 69. 

granted. 

\ Hur, Chief Agi. Laridhe caterer extat; he muſt take 


evidence in writing 6 
court (e). 


{a) See the fatute 4. Edw. „„ De (% Scrange, 22, 167, 
r my ws So arp 377. 2. Hawk, P. 8 


+7 2. Hawk. P. C. 74. 83. nn 1. Hen. $. c. 7. 
(b) 2. Sid. 90. 101. 144 and 25. Geo. 3. c. 29. 

9 1. Hale, 52. 4. Co. 57. 1. Bl, („) See the ſtatute 1. & 2. Phil. & 
Comm. 348. Mary, c. 13. 


Daniel 


Hilary Term, 23. & 24. Car. 2. In B. R. 


| Daniel Appleford's Cafe. Caſe 4B. 
A VRIT or MANDAMUS was directed to the maſter and fel- A writ of as- 
lows of New Gollege in Oxford, to reſtore one Daniel ord, dane: will not 
a fellow. They return, That the Bi/bop of Wincheſter did erect nb e, 
the coll r the collage was to be itn 
governed, they return this to be one, viz. ©* "That if a ſcholar, or ford, who has 
« other member of the ſaid college, ſhall commit any crime where- been removed 
« by ſcandal may ariſe to the college; and it appear by his own i e Zee 
« confeſſion, or full evidence of the that then he | be re. Penney bY 
moved without any remedy :” and that Daniel Appleford, a the College. 
fellow, was guilty of enormous crimes, and was convicted, and 5 C. . Keb. 
thereupon removed: and they pray judgment, whether this Court 799. 862. 


will . ; 2+. — 
Joxks. By this concluſion they rely chi the juriſs Rara 56. 94. 
diction of the I will lay 2 thatthis Court NG 


hath juriſdiction in extrajudicial cauſes as well as judicial, 11. Co, ** S. 29. 94- 
Bagg's ada WE e er but this : 1 will not 7 15% 34% 
ſay that he may not have an action upon the caſe, but by that he *[83] 
will not recover the thing, but damages. As for an affiſe, if a 1. Stow. 74. 
man be a corporation ſole or head of a corporation aggr „and Carib, 268. 
de turned out wrongfully, he Senne ra man . 7 
that is but an inferior member of a corporation, no aſſiſe lieth for 143. Oo 
him, becauſe he is but a of the body politic, and doth not 10. Mod. $o. 
Hon by TG gaps. . 
ve an afhſe, e cannot have an appeal: Dyer, 209. and 23. . 
11. Rep. Bagg's Caſe. 24. Hen. 8. pl. 22. 7 8. > 19. — FER 
4 Jas. - y theſe authorities it appears that we are without 1. 1“. — 
remedy n objected, that there 2. Le. Ray. 
= — role pie ry _— it is a ſpiritual corporation. am 7. 
ow ; this is not a ſpiritual corporation, as appears by the 7 
foundation ; and I am of opinion, that if a corporation dee =. Poe, Wa 
ſpiritual perſons, yet unleſs there be a ſpiritual end, it is no ſpi- 2. Burr. 195. 
ritual corporation but a lay one ; but if it be a ſpiritual corpo- 2. Burr: 1044- 
ration, yet deprivation is a temporal act; Dyer 209. Another . Wg g. 206. 
objeRion may be, that the founder hath provided that there ſhall . 2K. 
be no appeal. , I anfwer, the founder cannot by his foundation 290. 10 346.” 
exclude legal remedies againſt wrong: a cuſtom, which is the 2. Term Rep. 
ſtrongeſt ion, not bind a man up from his legal re- 35+: ; 
medy; Lit. Sect. 212. If a man ſhould diſpoſe of his eſtate by 8 
will, and provide therein, that if any difference ſhould ariſe con- J. Tenn Rep. 
cerning the execution of the ſame, that it ſhall be determined by 233- 
ſuch and ſuch, and no ſuit commenced upon it at the common 
law, this would be a vain y ng gh muſt not erect a ju- 
riſdiction of his own to ouſt the king's courts of theirs (5). 


(% But fee, as to this point of 2. Tem Rep. 335 from his lordſhip? 
Barr Caſe, the argument of Hot r, own res —— See atfo 
Chief Faflice, in the caſe of Philip v. 1. Ld, Rey, 9. . Term Rep. 396. 
i. I. LA. Ray. $» as reo. ted == See Kill v. Holliſter, 1, 129. 


COLEMAN, 
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bent Coleman, contra, I conceive this is ſuch a college as no 
Arriuroup's mandamus ſhould go to it in any caſe whatſoever ; for it is but a 
c. private 3 and hath no influence upon the public. In 

| Rily's Records we find that mandamus's were only letters to col- 
&c. and there were no judicial mandamrs's till Bagg's Caſe ; 

and I never knew them go but when the my ay RY 

| — but one that was —— RAY: — - fellowſhip 

ex a college is for a private defi to ſtudy; and i rant 

7+ Sid. 29. 7 whither it go at laſt? Then the 
| foundation was to a fpiritual intent; and what is committed to 
„ge de ecclefiaſtical power and juriſdict: on this Court doth preſerve. 
1 84 ] Eccleſiaſtical men hold in ele nam Litt. Seft. 136. * Linde. 

h wode de Neligiaſi Domibus colleges are founded under 
rule and order, it doth give the biſhop juriſdiction; ſo that this 

Court will not enquire into this matter, no more than it will en- 

uire into cauſes of depri vation, and matters relating to the in- 

itution of clergymen. It hath been denied, that à fellow of a 

college can bring an aſſiſe: but as a prebend hath two capacities, 

ſole and aggregate; fo a fellow is a member of a corporation 

aggregate, and hath a ſole capacity in reſpect of his fellowſhip ; 

for a churchwarden who is admitted according to the courſe of 

the eccleſiaſtical law, a mand mut will not lie. Vide 6, Hen. 7. 

pl. 10. Rot , a 

2, Roll. 23%. TwisDEN, ce, In one Patricia a) we all held, 
: er 2 | 4 Ye 


Hax, Chief Juſlice. There is a reaſon 8 2 
it 


a mandamus will not lie in the caſe there, viz. 
prayed to be awarded to a temporal corporation. 5 
. Coreman. It doth appear by the return, that the founder 
_ hath appointed @ viſitor: now to him there may be an appeal, and 
we have returned the ſentence of the viſitor, and need not return 
the cauſe of the ſentence: and for books I oppoſe Hunth's 
Caſe (b) to Specott's Caſe (e] and Ken's Caſe (d), In our caſe 
the party has a _ elſewhere, and therefore be ſhall not 
come hither. If a ma ſhall lie for a maſterſhip, fellowſhip, 
or ſcholarſhip, it will in time come to lie for turning out of com- 
mons ; and what a combu will this raiſe then? The niceties 
of huſband and wife were faid by the Judges in Scott's Caſe (e) tobe 
er not fit to be brought before the 
ges. OY = | | 
7. Ld. Ray. 3. HATE, Chief Tuftice. That a mandam; lies, I will not poſi- 
1. Wilf. 206. tively deny; but whether is it fit for us to proceed after this re- 
„ Burr. 228% turn? It muſt be taken for granted, that it is not & ſpiritual cor- 


Comp. 322» 7 #4 * 7 
(a) Rayw. 10% 1 Lev. 65. 1. Sid. 3. Leon. 198. 1. Ander. 189. Gould - 
24. 1. Keb. 289. 2c4. 298. $51, 35. Jenk. 258. | 
$20. 665. 835. 2. Keb. 65. 164. 259. (J 7. Co. 42. Cro. Jac. 186. 
(5) 2. Roll. Abr. 200. («) Manby u. Scott, poſt. page 124+ 
(<) 4+ Rall. br. 255. 4 Co. % n k 


poration 3 


1 z 
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poration; if it were, you ought to appeal to the wifiter, and then to Dania 
the delegates. It is a private ſociety, as an inn of 2 and I Arrierord's 
confeſs, that mandamus s do generally reſpect matters of public 23 
concern. I never heard of amandamus for a monk. If there be a 
juriſdiction 1 in the 'viſigor, and he hath determined the matter, how 
will you get over that ſentence ? The chancellor is viſitor of all the 

$ free chapels, and the 2. Hen. 5. c. doth make him fo of 


ul colleges of — — Suppoſe a temporal court 


2 Cone HIER ay give ju — 
cover an oſſice; ſo long as that pt ands in force, do you f g 

« think that we will granta mandamus co reſtore him again whom ( 5] 
the judgment is given ? 


T'wiSDEN, Fuſtice. In all eleemoſynary things there are vi- 
btars appointed either by law, or by creation of the party. 


Hax, Chief Juice. "The free-chapels of Jindfor and 151. 
verbampton 4 not of ſpiritual juriſciction. At this f. we bogs 
examine all deprivations, 8 elections, &c. and by the 
13. Flix. c. 29. the laws of the Univerſity are confirmed. We 
ought not to grant 4 mandamus where there is @ vi/itor : but in 
mn n 


"FIRE ps an, Dog: . 22 


. 
wrote 1 20 Dien 234 nr 51d 
5 
C 


Wir eit Sue: oy e . 

Michaelmas Tum, 23. Car. 2. Roll hav” Mo EE. 
AFRAL ar 2as. An action upon the caſe was brought A Ae on 

a maſter of a ſhip, Who had — to tranſ- de gate lies 
port them ſea, For — he ſo negligently — that — ſhi 


they were it en away whilſt the ſhip lay in the river of Thames. 0 recover the 


MAYNARD infiſted upon it, That the maſter was not charge- jag of x 
able. Say they, He is — whilſt he is here; but when he — 4 upon 
is gone out of the realm, he is not chargeable, though th e goods be freight, on their 


taken from him. F * bad no fi ip OY 
law. ws. 1 


Haug cb ice. It _ lie are for the de- on board the - 
fendants, to 122 25 fference Kc pon ou tht 6 a maſter of a — we ing 
ſhip. And it will lie upon you that are for the plaintiff, to-ſhew Thames. _ 
why the maſter of a ſhip ſhouJd be charged for a robbery committed 3. C. 3. K 
within the realm, and not for a piracy committed at fea. 22. 14m. 134. 


8. C. Is Vent. 


It was urged by Ms. Hor r for the plaintiff that a hoy-man, ih 190000 


„ why nut the maſter of a 8. C. Ray 226. 
ſhip? | | S.C, 2. Lev. 


+ _ 
$. C. 2. Keb. · 366. 1. Danv. 12. Molloy, 209. 230. 239%. 1 Roll. Abe. 4. x; Sid, 26. 
8. Mod. 178. 17. Mod. 135. 12. Mod. 6.47%. 482. 3. Ld, Ram. 9. 5. C. cited, 


and faid to be the frſt * . 
i | 


Hilary Term, 24; & 24: Car. 2. In B. R. 


Mons hoy e eee eee 
A | Vgent default in him. 


___ Mayvwar. He is not chargeable, if there be no neg! 
in him, becauſe he is but a ſervant ; n 


Hax, Chief Juſlice. He is exercitor navis. If we ſhould let 
Jooſe the maſter, the merchant would not be ſecure. And if we 
ſhould be too quick upon him, it . 0 

that the cue df this cis ir great. | 


But THE jun x gaveaverdid for the defendant; THE Coo, 
Far Ang 


Tan uo bud ouront vs 2 — = 
<< the body of a county; that a ſufficient - there is no difference between 
LH man. 

in warf. But by the 7, 15 
E. 15. No owner of any ſhip ſhall be 
% liable to make good- any loſs or 


2 1 Froward v. Pi . ; 
water are not chargeable pro dense andthe taſe of Barclay v. Higgins, 


661 1 
dn een. Demiſe of Por 
|  Michaelmas Term, 22. Car. 2. Roll 392. 


If a e e JECTMENT. On a ſpecial verdict, the caſe ** 
made to £. for Ei deviſeth NT. On a per yr we cle Ama 


under to F. his . 
nnn indfach, or dic without heirs of the body of his mother, that then 
his body, vn the eftate ſhall go wo other ail es tetra, The deviſce marries 
_— without their conſent, and he in the remainder enters. W 
the conſent of Fincn, Hitornety-General. The rins r queſtion will be, Whe- 
5 ther this PR OVIsO be @ condition or à limitation recent, 
90 P.; this s Whether notice be requiſite in this cafe or not? f 
9 Ke 
and if B. mary be expounded, and not as a condition, as in the caſes of V iſſard v. 
_ without the 

confent of C. the remainder-man may enter i for it is a forfeiture, although B. has no actice of the 
Imitation previous to his marriage. —S, C. 22 S. C. x, Frecm. 3m. 8. C. 1. Vent. 199. 
8. C. Ray. 236. 8. C. 2. Lev. 21. . C. 2. Keb. 756. 787. $14. $67. 8. C. 3. Keb, 19. 
8. C. x. Eg. Abr. art. 8. C. 1. Ch. Caſes, 138. 8. C. 2. Ch. Rep. 26. 2. Show. 316. 
2. Danv. 30. 11. Cro. Car. 383. Gouldſb. 163. 1. Leon. 269. 3. Co. 19. Cro, Jac. 510. 
2- Bulft. 123. 2. Rall. Rep. 223. 427. Co. Lit. 380. Prec. in Ch. 350. f. Wik. 230. 1335. 
159. —— 2. Com, Dig. 475. 3. Bac. Abr. 23. 

| ; Wifard; 


9 
3 F 
* 
. 


rr gs Ta N k. 


Far. 


1% a condition muſt be 


conſtrued as a limitation. There ſeems, indeed, to be an authority 
againſt me in Mary Portington's 20. in a reaſon there given; 


Owen's 2 (b), — one of 2 a 


but it is an accumulative reaſon, and does not come to the point 8 
adjudged. I ſhall inſiſt upon Felbct v. Hamond, as reported in | 
Leonard (I, and as it is reported likewiſe in Boraftor's Caſe (1) ; 
and Lox D Cox fa wr ny that it doth reſolye a ure in Dyer 317. 
ſo that expreſs words of condition may, by conftruQion in will | 
amount to no more than a limitation. 


Tre SECOND POINT is, Whether he ſhall beexcuſed for breach 
of this condition for want of notice? And I ſhall conſider ĩt in reſpect 
of the perſon; and in reſpect of the grounds of notice in any caſe. 

Finsr, in reſpect of che perſon. Nom he may be conſi- 
dered in two capacities, as an infant, and as a deviſee : How bid in 
fancy cannot excuſe him; for the condition was annexed to the 

deviſe expreſsly; becauſe he was an infant —StcoxvLy, He is a 

for. Now if an infant purchaſe an advowſon, and the incum- 

TS incur, though he had notice of the death of the _ . 
incumbent ; and there is the fame reaſon in this cafe, where he is _ 

— — An infant is bound by all conditions in 
ded, thou e e el as appears in the caſe of 
ters 22 5 at or NINE and Br 

Os (n) * 15 to be no * 
wich Bae eee dene e, nary Ny [87] 


ov, Conſider him as deviſee, and then there will be leſs 2. Show, 316. 
excuſe the want of notice. I take it to be a good dif- . Jones — 4x tf 
ixtlands deviſed to an heir condition; — 
deviſed to a ſtranger condition. To che heir notice mult ,,,, ; 
be given, but not to a ſtranger: for the heir is in by deſcent, and Palm. 73. 164. 
a title by law caſt upon him: and he may very well be ſuppoſed Carth. 92. 139, 
to take no notice of a deviſe, becauſe. the law takes no notice of a *. 8 
deviſe to him. Now a ſtranger, as he muſt needs take notice of gl. Ca. 4p 
the eſtate given, ſo he may very well be obliged to take notice of Cro. Car. 577. 
the terms upon which it is given. 4. Co. 82. As for the grounds 2. Rall. Rep. 
and reaſons of the law, when notice in any caſe is requiſite pad 0 
when not —FIRSsT᷑r, I take it for a rule, that every man is bound 4 

to take notice, when none is bound to give him notice; 1. Hen. 7 


(a) Dyer, 128. a. (i) 10. Co. 36. Ya; 
) Plowd, 40} *. ( 1. Leon. 269. | ; 
le) Quzre 108 (1) 3- Co. 19, 10. Cro. Eblz. 
(.) Moor, 303. 3t2. 2 
(e) 1. Leon. 263. ( Plowd. 57 2 
(Y Poph. 6. | () Tit, © Condition,” pl. 114. 
(g) 1. Roll; Abr. 411. (e) Plowd. 373. 


(5) Owen, 322+ 
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wut pl. 5. 13. Hen. 7. pl. g. Sir Henry Conſtable's Caſe (a; Bur: 

— 4 e eee and 1. Cr. — * — 
rar. Lit:. Seck. 350.—SEConDLY, That where perſons are equ 

privy and concerned, there needs no notice, as in fon we 

2 (4); and 14. Hen. 7, pl. 21.— The inn 

conſideration ariſeth from the circumſtances, and ſtrict formality 

of all rot n notice of a will 22 of 

muſt leave a of it compared: Fraunce's 

2 2 S (. 2 the infant — Bow is incapable of obſerving 

2+ Brownl. 277. theſe circumſtances ; and they being both ſtrangers, nen to 

3- Buſt. 327. take notice at their peril. 


2. 

46 Now to anſwer objections. Ones, that the cohditioh is penal; | 
and inflicts a forfeiture of an eſtate, and that therefore notice 
ought to be given. I fayy this is rather a declamation, than an 
argument in law. 1 il put a caſe, where he that is ſubject to a 
penalty, muſt give notice to 8 himſelf, Popb. 10. ſo that 
penalty or no penalty, is not the buſineſs; but privity or no pti- 
vity guides the caſe. And Fraunce's Caſe was ruled upon the 
privity, not upon che penalty. The caſe of Curtis v. Wal 

[88] 10. 8 deed in this court, Lee v. Chamber- 

ee me; 5 they differ from ours; and the caſe of 

. TR up Mford v. the * waren | 
10. 30. 08. 30. ze. 


Sourerron ns 17 the annum 1 not ſi 
3 OE points _ be 2 condition, or a W r 
mall rely 2 upon” Mary een Caſe, that expreſs 

| words of condition cannot be conftrued to be a Hmitatiog 

- 127. Now, if this be a condition, then the heir r 
do enter; which he cannot do in this caſe, becauſe a r 
2 ©» here limited over. 'The law does i interpret conditions 
F do the nature and circumſtances of the thing, and not ſtrictly al- 
| ways according to the letter. I do not obſerve, 2 


_ 


A 


the law ſuffers a man to incur a forfeiture, where he hath not no- 
peu gang tice, or is not in law to have notice; and he cited the 
\ Belt. 425. caſe of AMohneus v. Mohneux (b), and Fraume's Cafe (i). He 
Vide Cart. 172. {aid it was not the intention of the party, that the deviſee ſhould 
be ſtripped of his eſtate, and be never the wiſer. The caſe of 
; Saunders v. Gerard (4) is for me, of which I have a private re- 
JONI port. He urged alſo the cafe of Curtis v. RIVER 0 14 and 
Cre. El 553. Pennant'- Case (mj. | | 
$72. Moor, 426. 456. . 


It is objeed, that they that are to have the benefit of the eſtate 
ought to take notice. I anſwer, The ſame objection might be 


(a) «5. Co. 106. 7 ) Cro. 8 144. 
(6) 3. Leon. | ; (i) 8. Co: 90. 
(c) 1. Leon. 41; (&) 
4) 7. Co.,117. (1) Dyer, 354. Cto. Jac. 56. 
| (&) $8. Co. 92. () 3. Co. 64. Moor, 456. Cio/ 
Her. Jac. 57. FI. 553. $74. 
Cr. Car. $77. 1. Jones, gn. 
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made in Fraunce's Caſe. Another reaſon given to excuſo the not W114 


iving of notice is, That the condition imports no more than x 

nature teacheth : But I anſwer, in caſe the executor conſent, it is we 

no matter whether the grandmother cogſent or not. And for 

their authorities, I ſhall rely upon the caſe of Gimblet v. Sands (a); 

and upon Fraunce's Caſe for anſwering them. So he prayed | 

E A EY 223 
Hau, Chief Fuftice. All the difference betwixt this caſe and | Ross. 

Fraunce s Cafe is, that in that caſe there is an heir at law, and not 3. Bulft. 8 

in this. Now the chancery is fo juſt, as to obſerve the civil and Crth. 172. 

canon law as to perſonal legacies, but not as to land (5). 3 


3 Cro, Car. 392. theplaintiff, F. C. Ray. 237. 1.Frceem. 
) The whole Court were of opi- gz. 2. Lev. #2, . Vent, 205. and 
mon on the firſt point, that it was a 3. Keb. 23. The defendants brought a 
lnitation, and not a candition; and on the bill in equity for relief, which was dif- 
ſecond point, that netice was not neceſſa- miſſed. Poſt, 300. 1. Chan, Caſes, 138. 
ry, Judgment therefore was given for 2. Ch. Rep. 26. 2. Eq. Abr. 111. 


- **) *[89] 
4: * Buckler againſt Moor. Caſe 51. 
N ACTION UPON THE CASE was ght upon a promiſe to 7, an schon 


which 
It was urged, that as this promiſe was laid he ou it to have not plead 
pleaded, that the cauſe of action did not accrue within fix years. 5 my 


infra Jex axnots 
SYMPSON, Nen aſſumpſit infra ſex aznos relates to the time of 8. C. 4. Keb. 
payment as well as to the promiſe. * 

Hal, Chief Fuftice. That cannot be. 18 
Twis px ice. If I promiſe to do a thing | Ante, 72. bg. 
and the _ made ſeven years * requeſt — 


yeſterday, I cannot plead the ſtatute; but if the requeſt were fix 20. Mod. 204. 


years it muſt be pleaded ſpecially, viz. that ations 295. 294- 
— e l 


Fitzg, $1. 270. 289. 2. LA. Ray, 838. 3. Ack. 71. Burr, 18. Cllb. Erid. 477. 


Bradcat againſt Tower. Caſe 52. 

N AcTIoN was brought upon a charter- party; and HAL, Demand of per- 
A Chief Fuſtice, in that caſe faid, that" pol & prncy you coal formance is not 
not make a demand, as in caſe of a nomine pan : as if I bi = NS 
ſelf to pay twenty pounds on fuch à day, and, in default thereof to 4 
2 the forty pounds muſt be paid without any de- 


a penalty on deb 
fault. , 
7. Co. 28. 


f 1. Saund. 33. 
ro. Eliz, 383. 2, Danv. 100. pl. 4. 10. Mod. 38. 396. 12. Mod. 413. Dougl, 483. 


Vor. I, H Emmerſon 


: Hilary Term, 23. & 24. Car. 2. In B. R. 


"Caſe 53. Emmerſon, Executor of Fiſher, againſt Anniſon. 
Trinity Term, 23. Car. 2. Roll 1389. 


Treſpaſs. FJALE, Chief Fuſtice. If a man cut and carry away corn at 

1. Hale F. C. "ne hpi Keg treſpaſs only and not felony, becauſe it is 

3 dut one act; but if he cut it and lay it by and carry it away af- 

. terwards, it is felony (a). 

$74- 5. C. 1. Vent. 187 2. Stra. z See 2. Bac. Dos, 1. Hawk. P. C. 142. and 

4 Black. Com. 233. for an explanation of the principles upon which this diſtinction is founded, 
(a) By 27. Elia. c. 7. to cut or take away corn growing is a miſdemeanor, 


Caſe 54. _ Marſhal again Ditchin. 
* Term, 22. C23. Car. 2. Roll 732. 
9 — F ALE, Chief Chief Fuſtice. If a declaration be „ guare clau- 


eee ſum fregit, and doth not expreſs what cloſe, there the deſen- 
. dant may mention the treſpaſs at another day, put the plaintiff 
may ftate ano- to a new aſſignment ; but if he ſay, quare clauſum vocat. Daily 
ther time and fregit, &c. there the concluſion, gue ęſt eadem tranſereſfo, wil 
oo an age v0 help. 
a 

mont,—S, C. 2, Keb. 860. Rob. 16. Sn. 9 2. Term 17» 
3. Term Rep.292. 6 g 1 r * 


[90 
Caſe 55. | Fitzgerald againſ Marſhall. 


22 RROR of a judgment in the s bench in Ireland (a): 
= — E% error aſſigned. king's FIRST, That the ejeft- 
what bind: ; 3 was brought de guatuor molendinis, without pee whe- 
2 ther they were wind- mills or water-milli. 
fene, witnonʒt HATE, Ch ice. That is well enough. The prece- 
NE ns Sin THE — weſs. 

; 
after verdict. SECONDLY, That it was of ſo many acres pee Fir 
8. C. 1. Vent. not expreſſing how many of eact.—PER CURIAM. That hath 


. always been held good. 
44- It was then objected, ee ep rot remove +< Vp" 


-— 57" £2 on which it was ordered to ſtay. 

471. 573. 1. Jones, 454+ 2+ Danv. 755. I. Lev. 58. 114. 213. 4. Lav. 96. 17. Co. 
4. Co. 87. 8. Mod. 277. 1. Stra. 54.71. 695. 2+ Stra. 834. 1063. 1084. 2+» Ld. Ray. 
1. Burr, 623. Run. EjeQt. 33. 1. Term Rep. 11, 


(a) See 22. Geo. 3 c. 28. and e 
a3. Gro. 3. c. 53+ by which appeals are aboliſhed. 


* 
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Allane gain Exton; Caſe 56, 


PEMBERTON moved for a prohibition to the ſpiritual court, The ſpiritual © 
For that they cited the miniſter of Aarybone, which is a dbna- court may cite 


o af aching frm tn billing tho eminiGer afs 


" danative to take 
Haix, Chi e If the bi about to viſit @ do e for 
native, this Co Cd Ol crane à prohibi ns but if all the procching from 


be, that it i a chapel andthe chplin hired, and the biſhop ſend „ d. . 


to him that he not preach without licence, it may be other- 3,6. 

wiſe. Ante, If. 48. 
T w1sDEN, ce, FITZHERBERT faith, If a chaplain of 2. rn. 

the king's free keep. u concubine, the biſhop ſhall not viſit, > La Kay. 

2 IN 


free were 71%: 

to the 222 Se hs, . 
„ e Brech mu 
bent, and not a. ftipendiary.—Ordered to hear counſel (a). 


r ou 2. Keb. 876. 
a 6-5" ws 


the prohibition 
ps. to be not a. free chapel, but 


private chapel, and the miniſter a fiper it 


diary curate (et up by the impropriater, 
See Degge Parſ. . c. 12, Lindw. 233. 
Gibſon, 212. 
dy arebbiſhop Stratford, 1. Burn's Ec. 
Law, 253- and the Preface to Tanner's 
Notit. Monaſt. page 28. Co, Lit, 344. 
Velv. 61. * Ap 1205. 


See alſo a conſtitution - 


3. WII. 355. and 2d vol. Burn's Ec. 
Law, title Donstive. And in the 
e 

is (aid S 
that no ſuch licence for preaching is 
neceſſary to be had by the miniſter of a 
donative with cure of ſouls, but that it 
is only neceffary in the caſe of lefturers, 
See alſo Campbel v. Aldrich, z. Will. 79. 
Rex v. Riſhop of Cheſter, 1. Term Rep. 
404- 


Stroud's Caſe. 


TROUD moved for a prohibitian to the biſhop's court of An inte will 


Exeter, Becauſe they proceeded to the 
contained devi/es 2 as well as 
n ice. 
thing as to the rege urge 9 — 05 - ſome 
other authorities—-HaLs, Ch Tae The will 3 
we are not adviſed to grant a Wien in lach caſe. | 


Styles Reg. 887. 10. Mod. 21. 63. 272. 386. 43% Gilb. Eq. Rep. 203. 226. Firng. 110. 
49 „re 2+ Stra. 777. $47. 65. 


2+ Term Rep. 473+ 


125. 303. 1+ Peer. Wms. 388. 527. 
4. Com. Dig. Prohibition“ (G. 46. 


H 2 


Wilkinſon 
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Cuſe 58. Wilkinſon againſt Rocklas. 
Js of ALE. It is the courſe of THE ExcneqQueR in cafe of an 
— 8 out, to prefer an infermation, in the nature of trover 


fi and conv on, againſt him that hath the goods of the party out- 
en — 22. 10. Mod. 188. 367. 380. 409. 11. Mod, 171. 12. Mod. 175. 431. 
Firzg, 265. Comyns, 51. 1. Peer. Was. 445. 684. 690, 2. Peer, Wu. 269. 1. IA. Ray. 
306. Tidd's PraQtice, 67, 68, J | 
Lr e : 
._ Caſe 59. 0 Parſons again Perns. 


b | Hilary Term, 22. & 23. Car. 2. Roll 1051. 


If one of two RESPASS. Two women were jeintenants in fee. One of 
women who are I them made a charter of feoffment, and delivered the deed to 
aer in the feoffee, and ſaid to him, being within view of the land, © Go, 
—— 37 « enter, and take poſſeſſion; but before any actual entry by the 
man, aud livery feoffee, the feoffor and feoffee intermarry. | 
within view, | in - . 
and de The queſtion was, Whether or no this marriage, coming be- 
— h ently delivery of the deed and the feoffee's entry; had deſtroy- 
enters on the ed the operation of the livery within the view? , , _ 
lang, his entry © *#, 3 
after the mar- PorkzEXTEx. It hath not; for the power and authority that 
riage is a good the feoffee hath to enter, is coupled with an intereſt, and not 
— countermandable in fact, and if ſo, not in law. If I grant one of 
ie ws my horſes in my ſtable, nothing paſſeth till election, and yet the 
an irrevccable grant is not revocable: ſo till attornment nothing paſſeth, and yet 
intereſt patſed - deed is not revocable. If the woman in our caſe had married 
te the fecffes, ſtranger, that would not have been a revocation : Perk. 29. 
_ _ _ ſhall compare it to the caſe of Burgaine u. Spurling, Crd. Car. 
— . 284 (a). Now for the intereſt gotten by the huſband by 
ſhall relate back 273. 284 (a) EY " 6 
ſo ag to - the marriage; he hath no eſtate in his own right. If a man 
the a" be ſeiſed in the right of his _ — — wife — attainted of fe- 
Pede. Jony, the lord ſhall enter and ou uſband; he gains nothing 
8. c. Pollexfen, — bare perception of profits till ĩſſue had: After iſſue had, he 
45:© 53- has an eſtate for life, Where a man that hath title to enter, comes 
— Pt = poſſefſion, the law doth execute the eſtate to him: 7. Hen. 7. 
C. — 16e, pl. 4. 2. Rell. Abr. tit. “ Artornment. 3 Edw. 3. pl. 11. 
$. C. 2, keb. Brook tit. « Feoffment,” 57. Moor, 85. 3. Cre. 370. 

72. $50. 3 8 : 

' Moor, | Hartz, Ch uſtice, ſaid to the counſel or the other ſide, You 
4- Co. * will never — Jo che caſe of 38. Eqdw. 3- pl. 11. My Loxp 
Co. Lit. 32. Cox x to that caſe ſaith, that the marriage without attornment, is 
3 „ an execution of the grant: but that 1 do not believe; for the at- 
. 68. - tendance of the tenant ſhall not be altered without his conſent. 


Perk. 214. The effectual part of the feoffment is, Go, enter, and take 
Sbeph. Touch. poſſeſſion. 


216 217 


8 * 


(«) , 569. 
T w1sDEN, 
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TWwISDEN, Juſtice. Suppoſe there be two women ſeiſed, one Tom 
of one acre, and another of another acre, and they make an ex- 8 
change, and then one of them marries before entry, ſhall that de- ' 
feat the exchange? #-: wy * 

HALE, Chief Juſtice. That is the fame caſe. So judgment 
was given accordingly, by THE WHOLE COURT, for the plaintiff, 


1 921 
* Zouch againſt Clare. Caſe 60. 


THOMAS tenant for life; the remainder to his firſt, ſecond, & preſent righe 

| and third ſon; the remainder to William for life; and then a will 
to his firſt, ſecond, and third ſon ; and the like remainders to Paul, nabe 
Francis, and Edtvard, with remainders to the firſt, ſecond, and contingent 
third ſon of every one of them. William, Paul, Francis, and Ed- remainder. - 
ward, levy a fine to Thamas; Paul having iſſue two ſons at the 1. Vent. 288. 


time. Then Thomas made a feoffment. ng 2 872. 
1. 


Mx. LEAk urged, that the remainders were hereby deſtroyed. 2. Lev. 3. 

HALF, Chief Fuftice. Suppoſe A. be tenent for life, the re- reg * 
mainder to B. tor life, the remainder to C. for life, the remainder 10. Mod. 362. 
to a contingent, and A. and B. do join in a fine, doth not C.'s 11. Mod. 122. 
right of entry preſerve the contingent eſtates ? If there had been abner I ang 
in this caſe no fon born, the contingent remainders had been de- 1. Id. Ka. 
ſtroyed; but there being 2 ſon born, it left in him a right of en- 374. 316. 
try, which ſupports the remainders: and if we ſhould queſtion that, 2. Peer. Wms, 
we ſhould queſtion all; for that is the very baſis of all conveyances 9 wy 3 
at this day. And judgment was given accordingly. 2 
Caſes Temp. Tab. 238. The ſame point adjudged in the caſe of Pakhurſt v. Smith, Lefſee of 
Dormer, in the Houſe of Lords, on the 23d February, 1741, reported 4. Brown's Caſes Parl. 405. 
3- Atk, 135. 2. Stra. 1105. 18. Viner's Abr. 413. Fearn. Cont, Rem, 212.3 and fee 
Mr, Hargrave's note (2), Co. Lit. 205. a. | | 


"» 
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FASTER TERM, 
The Twenty-Fourth of Charles the Second, 
I N 
The King's Bench, 
oo . uu. ii 24s 1673 


Sir Matthew Hale, Kat. Chief Juſtice. 
Sir Thomas Twiſden, Kut. 

Sir William Moreton, Kt. \YTuftices. 
Sir Richard Rainsford, Kut. 


Sir Heneage Finch, Knt. Attorney General. 
Sir Francis North, Kt. Solicitor General. 


Monke againſt Morris and Clayton. 


Js N AcTion was brought by Monke againſt the defendants, 
5 and judgment PT. for him. The defendants 
brought a writ of error, and the judgment was affirmed, 


8 | 
— Jowes moved, that the money might be brought into court, 
cats 2 the plaintiff having become a ey ö 
then the plaintiff W 1xxINGTON, This caſe was adjudged irthe common pleas, 
pity own viz, A man brought an action of debt 2 had a ver- 
3 dict, and before the day in bank became a bankrupt: it was 
money, that moved, that that debt was aſſigned over, and prayed to have the 


the eue 4 money brought into court ; but the Court refuſed it. 
recover 
2 CoLEMAn, We have the very words for us in effect; for 
rina fire now it is all one as if judgment had been given for the aſſignees 
Facias, of the commiſſioners. x 
8. C. 3. Keb. 1. 14. 68. 8. C. 1. Vent. 293. Poſt, 218. Cro. Car 166. 176. 2. Lev. 13. 
IL. 58. 70. 191. 3. Sid. 115. 2. Jones, 196. . Vert. 137. 360, x, Vern, 9g. Gilb, 
1. Reps 35. 203+ 140, 351. 10. Mod. 244+ 433+ 
| Twispzx, 


% 


| y 
Eaſter Term, 24. Car. 2. In B. R. 


TwispEx, Jufficce. How can we take notice that he is a Meuxxæ 
bankrupt? Any execution may be ſtopped at that rate by 7 WY s 
ing that there is a commiſhon of pt out againſt 8 
plaintiff: if he be a bankrupt, you muſt take out a ſpecial ſcire fa- 
cias and try the matter, whether he be a bankrupt or not. Which 
JoxEs ſaid they would do; and THE Cour granted. 


Anonymous. | Caſe 2. 


Ts, Juſtice. If a mariner or ſhip c er run away, 8. C. f. vent. 


he loſes his wages due: which HAL E, Chief Fuſtice, granted. 2 a 

1. x 
308. 576. 632. 639. 650. 739- 1. Stra. 907, Comyns, 137. 2. Ld. Ray. 933. 1044. 1206. 
1211. 1247. 1453. 8. Mod. 379. 10. Mod. 78. 264. 11. Mod. 5. 31. 43. 12. Mod. 246, 


405. 440. 511. $26, Gilb. Eq. Rep. 226, Fitzg. 19.—8ee alſo 22. & 23. Cr. 2. c. 11. . 5. 
Dougl. 539+ 1. Term Rep. 79. | 8 
| * [94] 


Henry Lord Peterborough againf John Lord Caſe 3. 


aunt. 


A TRAE AT BAR u nu oo The copy of a 
ther Hinry Loxp Peterborough had only an eſtate for life or deed cannot be 
was ſeiſed in fee- tail? Lord Peterborough's counſel alledged, that Biven in m_ 
there was a ſettlement made by his father in ninth year of neren — 
Charles the Firſt whereby he had an eſtate in tail, which he never been compared 
underſtood till within theſe three years: but he had claimed hi- with the origi- 
therto under a ſettlement made in the ſixteenth year of Charles nal, although 
the Firſt. 1 a ſettlement made in the ninth year — 8 
Charles the Firſt he produced a witneſs who ſaid, that he being ,,,couſer as a 
to purchaſe an eſtate from my Lord the father, one Mr. Nicholls, truc copy. 
who was then of counſel to my Lord, gave him a copy of ſuch a 8. c. poſt. 114+ 
deed to ſhew what title my Lord had: Put be; aſked, Whether 8. C. 3. Keb. 
he did ſee the very deed, and compare it with copy? he an- 7+ 305. 


ſwered in the negative.— Whereupon THE Couner would not f. 12, 4, 


allow his teſtimony to be a ſufficient evidence of the deed ; 5. Mod, . 
ſo the verdict was for my Lord Mordaunt. . 
6. 22 5. 


243. 10. Mod, 42. 74- 108. 126. 292. 513. 1. Ld. Ray, 935. 3. Peer. Wms. 396. 2. Vern, 
471+ 591. 603. Prec. in Chan. 116. Gilbert's Law Evid. 4th edit. 36. 1. Atk. 49. $3. A. 


214. Dougl, 39% Buller's N. P. 228. 254. 3. Term Rep. 151. 


| Cole againſt Forth. Caſe 4. 
TRIAL Ar BAR directed out of. chancery wen this iſſues Acourt of equity 
A Whether & waſte or no waſte P”” HaLe, Chief Fuſtice. By ED 
proteſtationI try this cauſe, remembering the ſtatute of 4. Hen. 4. 2 has 
c. 23,: and the ſtatute being read, whereby it is enadted, «© That been given inthe 
* judgment 8 in the court of our lord the king, the cauſe at . 
© parties and their heirs ſhall be thereof in peace until the judg- + _ 
ment be undone by writ of error or attaint, he ad this . 996 
cauſe had been tried in London, and, in a writ of error in parliament, 3* * 
the judgment affirmed: now they go into chancery, and we muſt 7. n. Rep. 
try che cauſe over again, and the ſame point. App. 46. 
H 4 Alcaſe Moor, 828. 


Eaſter Term, 24. Car. 2. In B. R. 


If a lefibe pull A leaſe was made by Hilliard to Green in the year 1651 ; af. 
down « Srew- terwards he deviſeth reverſion to Cole ; and Forth gets an 
_—_ houſe under-leaſe from Green of the premiſes, being a brew-houſe: Forth 
e el it dean and builds the ground into tenements. 
5 is wa . * * . n 
: Hax, Ch: ce. The queſtion is, Whether this be 
5.C. 1. L. waſte or no? 4 2 it is fo in equity. To 
5 pull down a houſe is waſte, * but if the tenant build it up 
[95 ] again before an action brought, he may plead that ſpecially. 
„ Twispax, Juſtice. I think the books are pro and con, whe- | 
2 ther the building of a new houſe be waſte or not. 
x. Rell. Abe, Haix, Chief Juſtice. If you pull down a malt. mill, and build 
waſle 4 


$15. $13. a corn-mill, that is 
4. Co. 63. 


Moor, 177. Hob. 234. Kew. 39. Cro. Jac. 182. Owen, 93. 1. Salk. 368. 2. Term Rep. 56, 


YI A Then the counſel urged, that it could not be repaired without 
22 pulling it down. | 
although itbe TWISDEN, Fuſtice. That ſhould have been pleaded ſpecially, 
ton bad to be ro- 2 

paired. Harz, Chief Fuſtice. I hope the will not repeal an 
Co, Lit 33. as A of eln, Wade in the houſe is waſte in the curtilage; 
x. Roll, Abr. and waſte in the hall, is waſte in the whole houſe. 

Ba So the Ju 2 verdift for" the plaintiff, and gave him o 
- Roll, 682. are 2 e him one 
3 119. 


. Lid. 229. 2. Saynd. 3862. x. Peer. Was. 406. 2. Peer. Wins. 0 . 
3. Peer. Wins. 265. —— ——— | =. FI 


MICHAELMAS | 


MICHAELMAS TERM, 

The Twenty-Fifth of Charles the Second, 
IN 
The King's Bench. 
Thurſday, Odder 30, 2673. 

Sir Matthew Hale, Kur. Chief Fuftice. 

Sir Thomas Twiſden, Knt. 

Sir Richard Rainsford, Kur. Fuſtices. 

Sir William Wylde, Kt. 


Sir Heneage Finch, Kut. Attorney General. 
Sir Francis North, Kat. Solicitor General. 


. . | [961 
* Brightman agsinſt Parker. Caſe 1. 


Eafter Term, 25. Car. 2. Roll 36. 


N ACTION or DEBT was brought upon a bond in an infe- In debt on bond 
rior court; the defendant cognovit attionem, et petit quid in an inferior 
inquiratur per patriam de debito. This pleading came in court, the de- 
queſtion in the king's bench upon @ writ error; but was main. fendant may, 
rained by the cuſtom of the place, where, &c.—HALz, Chief ge 
Fuſtice, ſaid, It was a good cuſtom; for perhaps the defendant has adler a copnovit - 
paid all the debt but ten pounds, and this courſe prevents a ſuit in aims. 
chancery. And it were well if it were eſtabliſhed by act of par- 8. C. 3. Keb. 
liament as the common law.— WIDE. That cuſtom is at * 
Briſtol The judgment was affirmead. Cro. Elis. bot. 
Cro. Jac. 357. 1. Roll, Rep. 193. Styles, 124+ Moor, 603. 1. Sid. 355. 2. And. 251, 
3, Inſt, 204. 2, Burr, 779. LY 


Randal 


1 


= In < 
| Term, 25. Car. 2 

| ichaelmas 

| Michae 


inf Jenkins. 
Randall agsinf Jen 
Caſe 2. 


alf to 
- Roll 311 as bailiff 
| . 24. Car. 2 eee e — 
E The ra rentchargep was, W artible 
= 4 rent- c u on Id be P 
; ory — 8 1 kn, or ſhou | 
ne Ns R 8 Fr RES ON 
go —— fon, as heir d uſed, t 
1 n to the _— ee omg 
10a m_ it f 29 uſtom, as appear ga 
his heirs, to amongſt Tt ſhall of a c males, this bein ible by 
| deſcend DRES. reaſon the Ow, u cendi 
— Haxpnn ve pri ng ine to make je de 2 2 
e Is in Kent ambulatio nf pb velkin nmon law, be 
Ing « ofthe lad, hard in his 4 Wants 4 wma. at Tt deff for (c 7. 
e 2 — 1-1 8 e wn Fo right, 
the w ; for ſtom. nditio nt only upc comm of 
de cul ; the co on ml and. to a part 
W iſſues ition ; ing to the . deſc * ee 
or par an anker nds . aue IL oo 
of the annex . rent-charg 105 appo the land, ies (e): ill not ex» 
| the land, this N of N A ye 
: * [ 97 ) mou — men ene the paris * this 2 
n t — 2 © had remain a rent 
165 pn $7. his rent, in a partic 'f): j for the . and In the 
TY T 5 22 N to — the dert now nt: aq 
1 2 ** — 2 1 — e 
yay BY 82 ld, chat ge of eee nature 
8 1er 104. ä it is Then b . at that it 
— 244. Year from the _ not — the rent four 3 ach 
— — pres omg — ©, he Tay, tha diftrainable da 
8 d obj tzherbert cafe, that is diſtr holds anly i 
| 1 . gran land? Fi for his firſt this; for ule of it | le to this 
a. of the h). As fo than I fay, the r a—_—_—_ 
Cori 1h — D 2 e 
Hardres, 1 ne . * . and if tw ſhall "24 is 
„Sid. 135 : on nt ; that e rent . leton (i) ſtom, a 
one Lev. 80. 76. — Dis thir 88 on of ee by , but au- 
Raye. 59 7 tom. His ne „ books, 
— —. ment, 3 err 4, that eie by i 2 * Hen, 8. 
zr. Mod. 360. mc I - Indy ed _ 14. 24 
. Mod this where may He c Book, 
21 x un 8 : N Tear 
ie d, objected, in this pe of Kent; the 
1. Peer. Wars —— A eee 
64. 475 63. mbard” s 
3 1 £4 


oberts, 
4 y. Ro 
Randa 
caſe of b 
Hen. 6. | 

21. 
L 7, 8. 
Fee . 2 


8. 
Lit. 12. 27. Hen. 
GN be ph 
09 $I. £0 ta 
h 543. 3. Fl. 
e (9 e 
0 8 


® 7x 50. 
5 Fitz, m_ - Ig £1 
Jac, 218, 8 on 2 * 
Co. Lit. 376. Cro. (9) Co, X Dex. 
pl. . H | 4 * 
s. DG . b. pl. 58 
3 


Michaelmas Term, 25. Car. 2. In B.R! 


Dex. contra. I conceive this rent ſhall deſcend to all the bro-—᷑ Rarrare 
chers; for it is of the quality of the land, and part of the land; it ri 
is contained in the bowels of the land, and is of the ſame nature J**=*** 
with it; as it is faid by Tnokrs, Fuffice, in Zouche's Caſe, © 
22. Aſſ. 78. which I take to be a direct authority, as well as an 


inftance. In ſome a man might have deviſed his land 
by cuſtom, and in thoſe 1 he might have deviſed a rent out 
of it: Co. Litt. 111. a. ſtatute de bonis conditionalibus brought 


in a new eſtate of inheritance by way of intail. Now this eſtate 
tail in gavelkind lands hath been taken to deſcend to all the bro- 
thers ; and the reaſon is, becauſe it is part of the fee-ſimple, thou 
created de novo : fo uſes follow the nature of the land. T 
caſes that have been cited, were * not the opinion of the Court, 
but of them that argued. Afr. Lambard 47. faith, That the cuſ- [98] 
tom extends to advowſons, commons, rent-charges, as well as to 8 
land. It is objected, that here muſt be a preſcription: I anſwer, 
velkind law is the law of Kent, and is never pleaded, but pre- 
2 7. Edw. 3. pl. 38. Co. Litt. I bY 2. E . 4. Pl. 18. and Poſt. 113. 
Co. Litt. 140. faith, The cuſtoms of are of common right; pl. 7. 
and if fo, thim cur rent-charge will goof conmen right to all the 
HALE, Chief Fuſtice, Rarxsroxp and WyLDE, Fuſtices, were 
of opinion, 34 ought to deſcend to all the brothers, 
according to the deſcent of the land; becauſe the rent is part of 
the profits of the land, and iffues out of the land. — And they gave 
Judgment accordingly. 


Pybus againſt Mitford. | Caſe 

AMAN covenanted to ſtand ſeiſed to the uſe of the heirs of his u. © evi 
p to ſand ſeiſed 
Ye th the uſe of the 


HALE, Chief Juſtice. The heir and the anceftor are cor-rela- 9 
tives, and as one ching in the eye of the law; that is the reaſon judged to 
why a man ſhall not make his right heir a purchaſer, without an eftare for 
_ putting the whole fee- ſimple out of himſelf. If the father's eſtate ws e by 
turn to an eſtate for life, there will be no queſtion. In the cafe /*<<non. 
of Fenwick v. Mitford (a), there did reſult an eſtate for life, to 5+ C. poſt. 222. 
knit the limitation to the original eſtate. Here, FIRST, We are 35 K 
in the caſe of an eſtate tail ; and the Judges uſe to go far in making 23. 376. 378. 
ſuch a limitation good: then, sEcouDLY, We are in the S.C. 2. Lev. 75. 
of an uſe, which is conſtrued as favourably as may be, to comply 8. C. Ray. 228, 
with the intention of the party, This — is not as if he ſhould r 
have covenanted to ſtand ſeiſed to * the uſe of the heirs of the dh rang 
| *bodyof J. D.“ There the covenantor would have had a fee- PR. 226. 237. 
ſimple in the mean time: but the caſe is all one as if the limita- Co. Lit. 22. 
tion had been © to himſelf, and the heirs of his own body.“ See . Co 13. 


the Earl of Bedfords Caſe (b). 3 
Twispen ce, We muſt make it if we can, Cur, Fearne's Cont, 
adviſare — Taff | 2 n — 2 3 


Cowp, 234-—(s) Moor, 234. (4) Jenk. 248. 7, Co. 7, 3+ Anderton 197. Moor 71G 


- 


*[ 99] Michaelmas Term, 25. Car. 2. In B. R. 


Caſe 4. * Auſtin againf Lippencott. 
Trinity Term, 25. Car. 2. Rell 850. 


Sd ASPECIAL VERDICT. Froncis the father was tenant 
nant for life, for life, the remainder in fee to Francis the fon; and by 
c 
pounds a- was appointed to id to Francs duri 

— the father's life. I he ſon releaſeth to the father « al arman s 
ment an anoui- & rent, annuities, titles, and demands by virtue of that indenture ;” 
þ gd and the queſtion was, Whether this releaſe paſſed the inheritance 
— — as well as the annuity ? | 

— Dong PoLLEXFEN. . I conceive this releaſe ſhall not paſs any eſtate 
4 ah arrears of in the land; and my reaſon is, Becauſe there is no mention of the 
tent annuities, land nor of any eſtate therein. The principal thing intended 
* titles, and de- and expreſſed is the annuity ; then the e concludes to the day 
wand, © of the releaſe, which doth manifeſt that he did not intend to re- 
the ay of leaſe any thing that was not to come to him till after the death of 


inberitance as the word © titles; in Nichols Caſe, Plowd. 494. and in Altbam': 
wells the. Cafe, 8. Co. 153. b. it is where a man hath lawful cauſe to have 
9 eee 
8. C. 3. Keb. ſenſe, and then it doth include right. Upon conſtruction of thi 
82 + releaſe I think it ought to be taken in the ſtrifter ſenſe, and the 
Cro. Jac. 486, intention of the party muſt guide the conſtruction; for where 
Co. Lit, 291. b there are general words in the beginning and particular words 
30+ Mod. 423. afterwards, the particular do reſtrain the general: and fo vi 
12. Mod. 491. verſa for enlargement. He cited Hen v. Hanſon (a) in 
44 court, where a releaſe of all Jemands would not releaſe a 
harge, by the opinion of three Judges againſt T wisDEN for 
2. Vern. 32. reaſon, and becauſe words in deeds are to be taken according to 
Prec- Ch. 545. common acceptation : er nega In our caſe, the 
3. Peer. Wis. general words of © all ſuits and titles” are limited and reftrained | 
Ni, 10 the annuity and title of that, and ſhall not by a large confruc 
316. 321, tion be extended to anything | 
x. Ld. Ray, : 1 
127 513. 524. Haus, Chief Juftice. How hath the inheritance gone ? 
4. L. N. PoLLEXFEX. The grandchild has that. | J 


* Hats, Chief Tuftice. I think a releaſe of * all demands” 
will not extinguiſh @ rent; but if it were © all demands out of 
land,” it were another thing. It hath been held over and over 
again, that it does not extinguiſh. and diſcharge a covenant not 

| broken: but what ſay you to this releaſe of © all titles? For 

® f 100 ] it appears * in expreſs terms, that the fon did not only releaſe the 
arrears of the annuity, but the thing itſelf ; and not only ſo, but 
all other titles by virtue of that,deed. Suppoſe the caſe had been 
but thus : The father is tenant for life, the remainder to the fon 


(s) 1. Keb. 499. $10, 1. Sid, 141, 2. LX. 99. 1 


Michaelmas Term, 25. Car. 2. In B. R. 


tor life; the ſon releaſeth to his father all the tithe that he has Aber 

virtue of that deed : had not this paſſed the ſon's eſtate for life? «x«iuf 

In the caſes that you have cited it-is allowed, that a releaſe of « all L,, ö&. 
« titles” will paſs a right to land: he had a title to the annuity, 

and a title to the remainder ; now he releaſeth the annuity and all 

other titles which he hath by that deed or otherwiſe — 

To hear MAYNARD, Serjeant, on the other fide (a). 5 


| (= It does not appear that this caſe was determined. 8. C. 3. Keb. 244 


Wilſon againſt Robinſon. Caſe 5. 
Jrizity Term, 24. Car. 2. Roll 1415. 


AMAN deviſeth all his tenant-right eſtate at Brickend, 44 
« all that my father and I took of Aqwlend Hobbs.” -  * all my tenant» 


 Levinz. I conceive that theſe words paſs only an eſtate for 4, gaze 4 


life; for it is not mentioned what eſtate he hath.” In the caſe of fa f. 
n (a), a deviſe was made of all the reſt of $. c. 3 Keb. 
chattels, leaſes, eſtates, m Ag 180. 245, 
— and the Court held, that no fee and aid it was a doubt, C 
whether an cſtate would paſs in that caſe, bat what was for years, $24. ; 
oupled only with perſonal things. In the caſe of Ferman Cro. Jac. 290. 
e eee Le paying his debts and | 3. Mod, 48. 
eſtate came but to twenty pounds, and his 8 · Mod. go. 
debts were one hundred p chere, indeed, all bis real eſtate 10 ad. 
ed becauſe of the pa of his debts. And in our caſe the 287. A 
following particulars are but a deſcription of the land, and contain 13. Mod. 392. 
n If a man deviſeth Black-acre to one Fitzg. 18. 70. 
and the heirs of his body, AND ALs0 deviſeth White-acre to the — 181. 288. 
ſame perſon, he hath but an eſtate for life in White-acre, he 3 Gib. Eq. Reps 
hath a fee- ſimple in the other: for the word © alio” is not fo 10. 77. 
as if it had been © in the ſame manner.” Mer 152. Tel. 209. 3. Vem. 461. 


Ws rox, contra. I conceive an eftate of inheritance (e) doch r. © 

| paſs; for the word © eſtate” comprehendeth all his intereſt. Prec. Chan. 37. 

rr 1014 

ſelf. In the caſe of — it was held, that © all 

my eſtate” comprehends © all my title and intereſt” in the e _ — * 

land. If a man deviſe “ all his n this carries the Tas. > wm => appt 

fee ſimple of his land: and the word © all his eſtate” is as com- 284. | 

prehenſive as that. 2 f 

,-”_ Chief Fuftice, and WyLDE, Juſtice. By a grant or re- 187. 
leaſe of & totum flatum ſuum,” 'he fre-limple will pak. If the 2- LA. Num. 


$31.1 
2. Peer. Wma. 523+ 3+ Peer, Wms. 56. 61. gt. 295+ Gilb, Dev. 24 Cowp. 299. — 


— 763., 1. Term Rep. 4. 2. Term * * 3. Term Rep. 360, 4. Term. 
91 5 


An 2 5 «9 x 6 ©) Try Term, ny Ki | 
{c) Cre. Jac, 290. 
; words 


* 


319-425-444. Qualified by the ſecond. —And fo faid WyLDE 3 and that one co- 
4 Co. 80. 


2 all offences” 


7 Michaelmas Term, 25. Car. 2. In B. R. 

„ words had been © all my tenant · right lands, it had been other 

— wile : ET ON LO bo nn thin to. If a man deviſeth 

,Ronznzon. all his copyhold eſtate, will not all his whole intereſt paſs ?—4g. 
jaurnatur (a). 


(a) The Court held, that the fee of difts had not found how many acres of 
the tenant-right land paſſed by this the tenant- right lands, and how 
deviſe. $. C. 3. Keb. 180. 245. of the other lands, 2 wenire faciar d. 
8. C. 2. Lev. 91. but as the ſpecial ver- novo was awarded. 8. C. 1. Ley, 91. 


Caſeb. Norman againſt Foſter, 
| Trinity Term, 25. Car. 2. Roll 436. 
hor — enjoy- AN ACTION OF "DEBT upon a bond to perform covenants in an 


a 4 indenture of leaſe ; one covenant is for quiet enjoyment : and 
chat a firanger the plaintiff affigns for breach, That a ſtranger entered claiming 
1 title, but does not ſay what title he had. 


"ſhewing the Hax, 2 Habens titulum at that time, would have 
diet done your My Lord Dyer's Caſe (a) is, That another 
under which entered claiming an intefeſt; but that is not enough; for he may 
1 claim under the leſſee himſelf. He mentioned the cafes in Moor 
$.C. 4 Kb, 861. and Hob. 34. of Tiſdale v. Eſſex. If the covenant had been 
pr to ſave him harmleſs againſt all lawful and wet ies, whe & 
Ante, 66, muſt appear, that he entered did not claim under the leſſee 
gy oo 4: — r grant, 
2+ Danv. 30. t | en] notwithſtanding claimin r mez 
2 5 theſe — ſeveral a, and the 2 is . ty and not 


venant went to the title, and the other to the poſſeſſion ; an aſſump- 
4. Roll. Abr. ft to enjoy fine interruptione alicujus, that is, whether by t:zl or 
43. g. by tort, a quiet being to be intended to be the chief cauſe 
23. Loy 301- the contract (5). oof et | 
2. Lev. 37. 194. 3. Lev. 325. 1. Saund. 60, 2. Saund. 177. 187. 2. Mod. 213. 3. Mod. 136. 


3. Mod. 318. 10. Mod. 143. 384. 158. Comyns, 230. 2. Show, 425. 1. Stra. 400. 
Dougl. 43. 1. Term Rep. 671. 3. Term Rep. 384 | 


0 Dyer, 328. _ woatrer was adjourned. 8. C. 3. Kel, 
(6) It is ſaid, that the Court inclined 246. - | 
*[102] 


y for the defendant, but that the — 
Caſe 7. 5 2 Alngell's Caſe. 
A pardon of ANGELL convicted of barratry, produced a pardon, which was 
oo of all & treaſons, murders, felonies; and all penalties, for- 
includes cc 


— = feitures, and offences. THE Cour faid, the words © all 
* « offences” will pardon all offences that are not capital. 


2. Show. 334. 2. Mod. 53. 1. Lev. 8. 26. 120. Fitzg, 107. 306. 8. Mod, 104. 


11, Mod. 233. 12. Mod. 149. 1, Ld. Raym, 215. 637. 2. Ld, Ray; 818. 1, Stra. 473+ 529 · 
2, Stra. 91. 1272 1, Peer, Wms. 696. | 


Blackburn 


4 


Michaelmas Term, 25, Car. 2. In B. R. 


Blackburn againſt Graves. Caſe 8, 


(ROVER for owe hundred loads of wood. On a ſpecial ver- In copytolds, _ 
Fa dict the caſe was, A copyholder ſurrenders to the uſe of ſe- the admittance 
veral perſons for years ſucceſſrve, the remainder in fee to J. S. of a particular 


tenant is ad 
WYLDE, Juſtice. An admittance of a particular tenant is an admittance of 
admittance the remainders to all es but only the lord's * the remain. 
ine: and if the cuſtom be, that the fine paid by the firſt tenant 5 f gung 
ſhall go to all the remainders, then the admittance of the firſt man cc the lord 


s to all intents and purpoſes an admittance of all that come after. fine. 


In this caſe the poſſeſſion of the leſſee for years, is the poſſeſſion 8. C. poſt. r20/ 
of the remainder-man. In the caſe of Bater v. Derebam (a), 21 
there was a ſurrender to the uſe of a man and his hgirs. of copy- 8 


hold land that deſcended ing to the cuſtom of Boraugh- 260. 
Engliſh : the ſurrenderee died admittance ;' and the opi- $.C.z. Lev, toy. 
nion of the Court was, that the right would deſcend to the youngeſt 5- C. 2. Danv. 
according to the cuſtom. | * 


4. Co. 21. 3. Leon. 70. 4. Leon. 38. 1. And. 192. 1. Roll. Abr. 50g. 2. Vent. 261 
2. Sd. 61. 3. Mod. 73. 107. Fitzg- 287. 1. Peer. Ws. 63. 66. 3. Peer, Was. 63. 
2+ Ld. Ray. 1024 2. Vern. 226, 1. Stra. 445+. 4 Bac. Abr. 331. 2. Zam. 212. 
Gilb. Tenures, 162. 194. 2+ Term Rep. 484. 


(a). Coke's Copyholder, 70. 


Black borough and his Wife againſt Graves and Others. Caſe 9. 
Hilary Term, 24. & 25+ Car. 2. Roll 1216. \_ 


[JFON a Caſe moved, HAL, Chief Fuftice, faid, That if a 1f one tevane 
tenant in common bring a perſonal action without his fellow in common foe 
joining in the ſuit, the defendant ought to take advantage of it in , be hall 
abatement ; but if he plead not guilty, it ſhall be good; but then june ing 
rr So if a te- the defendane 
nant in common ſeal a leaſe of ejectment, he ſhall recover but a may _ 
33 co-tenancy 
— g abatement. 
8. C. 3. Keb. 263. 329. 8. C. Car. Co. Lit. 198. 202. 1. Show. 101. 12. Mod. 
96. 301. 312. 341. 1. Ld. Raym. 312. 347, 2. Strange, 320. 8. P. Heaſeman v. Moore 
in B. R. Mich, Term, 15. Geo. 2. 


Anonymous. | Caſe 10. 


AJosTics oF THE PEACE committed a brewer for not paying pefed in form, 
the duty of exciſe: The brewer was brought into court by or averment in 
babeas corpus —SYMPSON. It to that he * was * [ 103 ] 
a common brewer.—HALE, Chief Juſtice. ſtatute 12. Car. 2. 6 
c. 23. ſ. 36. doth prohibit the bringing of @ certiorari, but not à , de l, 
habeas corpus. And want of averment of the matter of Y corpur may be 
be amended in a return in court ; and if it be not true, af their amended before 
peril be ĩt.— So it was mended. ee 4 
1. Vent. 2+ Lev. 128. Keb. 434. Cro. Car. 143. 3. Mod. 164. 1. Salk. 
„A 2 Cowp. 407+ $23» Doug). 158. 2825 
| | Anonymous. 


Michaelmas Term, 25. Car. 2. In B. R. 
Caſe 11, Anonymous. 
2 atach- Maur owing upon = judgment * king's court 


1 


— * 55. : 


REES 
— FyGs 17th, in this Term, SI Wir lian Jones, 
272 Knt. was made Solicitor General in che room of SIR Francis 


— „ Non rn, Knt. who was promoted to the office of Attorney Gene- 


removal of 
bl rel, in the place of Six HENEACOR Fincn, Axt. who was made 
Lord Keeper of the Great Seal, in the room of Lozp ASHLEY, 
who was, on Me 10. Not » 1673, removed from the 
office of Lord High of England. : 
< 
1 
4 * 
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HILARY TERM, 


The Twenty-Fifth and Twenty-Sirth of Charles 
| the Second, 


IN 
The King's Bench, 
Frida, 23. January, 1673. 
Hr Matthew Hale, K. Chief Tuftice. 


Sir Thomas Twiſden, Knt. 
Sr Richard Rainsford, Kut. Pen. 


Sir William Wylde, Kat. 


Sir Francis North, Knt. Attorney General. 
Sir William Jones, Kut. Solicitor General. 


[104 
* Baker againſt Bulſtrode. Caſe 12. 


EBT uro A BoxD conditioned to perform an award. on a condition 
The condition was; That the defendant ſhould ſeal and to execure a 
execute a releaſe to the plaintiff. The defendant demurs, deed to the - 
Becauſe the plaintiff did not alledge in his declaration, a tender of {tisfavion of 
a releaſe, It was urged, that the condition was not * to make,” A 
but only © to ſeal and execute, &c. But 7ER CURIAN, He is defendant, to 
n n — — each 

word & ſeal,” comprehends making, 5 6-6 ot 
5. Co. 23. was Cited. | Mm * _— 
273- 8. C. Ray. 232. 8. C. 2. Vent. 255. 8. C. 2. Lev, gs. $.C. s. Danv. 39. | Lon 67. 
1. Roll. Abr. 465. 3. Mod. 191. © Cr0s Jac, 665. g. Co. 23. 10. Mod. 153. 189. 323. 420. 433+ 
2. Ld. Ray. 1095. 1. H. Bl Rep. 274. 


Vol. I. | I Warren 5 


1 ; ? 
Tm 
* 


Hilary Term, 25. & 26. Car. 2. In B. R. 


Caſe 13. | Warren againſt Prideaux. 
Trinity Term, 24. Car. 2. Roll 1472. 


A preſcription A DISTRESS AND AVOWRY FOR TOLL. The preſcription 
man was for toll in conſideration of maintaining the key, and 
a 2 keeping a buſhel to meaſure ſalt, viz. That in conſideration 
Aalen wich an therech, he, and thoſe, Sec. have had, time out of mind, Kc. a 
within a certain buſhel of (alt of every ſhip that comes laden with ſalt into Slipper. 
port, in confide- point. | ; 
on ot main- 
— quay, POLLEXFEN for the avowant alledged, that the maintaining of 
and keeping the key is for public : Co. Magn. Charta, 222. Roll. 265. It 
Ke to men- is true, it is not alledged, that they did actually uſe the weights 
is not good. And meaſures. 1. Leen. 231. But it being alledged, that the ſhip 
8. c. 3. Keb. came within Slipper: point, it is enough to charge the plaintiff with 
249. 27. the payment.—As for the diſtreſs taken, which is part of the ſhip's 
S. C. Ray. 232. lading, v:z. ſalt, it is objected, that it cannot bediſtrained, becauſe 
* 10s } it is part *of the thing from which the dutyariſeth : But I anſwer, 
105 That this is not like to a diſtreſs upon land, nor to be judged of ac- 
5. C.2-1e%-96- cording to the rules allowed in caſes of, ſuch diſtreſſes. There 
be = were cited on this fide 21. 7. Pl. 1. Cro. Elix. 710. Smith 
2 48. v. Shepheard, Dyer 352. ' 
3. 8 Covxrxz v, contra. I conceive this preſcription ought to 
5. have ſome conſideration, and to be grounded on a meritorious 
V. Sa. cauſe, to bind a ſubject. The keeping of the buſhel is no meri- 
8 torious cauſe, becauſe it is preſumed that the party hath the uſe of 
4. Sta. 1228. it himſelf. | | | 
1 %%%½. Hax, Chief Fuftice. The preſcription is not for @ port but « 


Cop. 47- wharf. If any man will preſcribe for a toll upon the ſea, he muſt 


7. Term Rep. alledge a good conſideration; becauſe by MAGNA CHARTA, and 
. other ſtatutes, every one hath a liberty to go and come upon the 
ſea without impediment. 
Wrror, Fuſtice. This cuſtom or preſcription is laid, to have 
| a buſhel of ſalt of every ſhip that comes within the Shpper-point: 
If a ſhip be driven in by ſtreſs of weather, and goes out again the 
f firſt opportunity that preſents, ſhall that ſhip pay? | 


HAL, Chief Juſtice. If he had faid, that he had a port, and 
was bound to maintain that port, and that he, and all thofe whoſe 
eſtate he had, &c. that might have been a good preſcription: 
Dat in this-cale, there uit bes f ial inducement and compen- 
fation to the ſubject by reaſon of thoſe ſtatutes, by which- all mer- 
chants, and others, have liberty to come in and go out. 


Tux Counr inclined that the preſcription was not good; and 
j=dgment was given for the plaintiff, 3 


— 


Lord 
: 
: 


Hilary Term, 25. & 26. Car. 2. In B. R. 


Lord Fitzwalter's Caſe. ; Caſe 14. 


TRIAL Ar BAR ing the river of JYall-fleet : The A perſon clai 
queſtion was, Whether the — had not 2 right of ing 2 free fihe- 


. „ a ſeveral 
kſhing there, excluſive of all others! 4 F fiery a. 


HALE, Chief Fuſtice. In caſe of a private river, the lord's ng of Sihery, 
having the foil is good evidence to prove, that he hath the right bungen ar 
of fiſhing 3 and it puts the proof upon them that claim liberam his claim ; for 
piſcariam. But in caſe of a river that flows and reflows, and is an the right is 
arm of the ſea, there, prima face, it is common to all: and if any ci facie 
will appropriate a privilege to himſelf, the proof lieth on his fide; — 1 
for in caſe of an action of treſpaſs brought for fiſhing there, it is, — Far 
2 facie, a good juſtification to ſay; that the locus in quo is foil. 

achium maris, in quo unuſquiſque ſubjettus dom. regis * habet et * © 106 
habere debet liberam piſcariam. In river Severn there are par- (206 
ticular reſtraints, as gurgites, &c. but the ſoil doth belong to the . © 3. Keb. 
lords on either ſide: and a ſpecial fort of fiſhing belongs to them —— — 
likewiſe; but the common ſort of fiſhing is common to all. The 01 Tes 414. 
ſoil of the river of Thames is in the king; and the lord mayor is 6. Mod. 73. 
conſervator of the river, and'it is common to alt fiſhermen: and 2. S. 537- 
therefore there is no ſuch contradiction betwixt the ſoil being in 197 357. 


ane, and yet the river being common for all fiſhers, &c. 3. P.Wms. 257. 


| $2 the af ii ay of the © Thb MG of Leer ü. Nn Coup, OR 55> 
river Bann in Ireland, Nav. Rep. 149. 16. . Doug). 443» 517. + Term e 
Salk. 137. Carter v. Murcot, 4. Burr, Rep. 233. Mayor of Orford v. 


2162. 2165. Seyman v. Courtneſs, Richardſon, 4. T A . 
3. Burr, 2814, 2. Black, Com. 139. . 


Sedgewick againſt Gofton. C 16. 
Trinity Term, 24. Car. 2. Roll 347. 8 | 


HL, Chief Juſtice, faid, That a writ of error in parliament A writoferor / 


may be returned ad prox. parliament. ſuch a day; but if a rapie on a 


particular day be not mentioned, then it is naught : and although #7 in in 


there be a particular day exprefled, if that day be at two or e bre Parties 
three Terms'diſtance, the Court will djudge itto be for delay; and agents 
it ſhall be no ſuperſedear. And be faid he had looked into the 8. ©. Kev. 
Books upon the point. In THE REG1STER, he faid, there is a 9 4 
ſcire facias ad prox. parliament. but not a writ of error. 8.0. 3. Ley 


1 p 3. 
Ante, 28. Poſt. 112, 483. Cro. Jac. 341. Raſtal's Ent. 320, 1. Ld. Ray. 4 40 
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EASTER TERM, 
The Twenty-Sixth of Charles the Second, 
= | 
The King's Bench. 
lebe. May 6, 1674. 


Sir Matthew Hale, Kut. Chief Juſtice. 

Sir Thomas Twiſden, Kt. 

Sir Richard Rainsford, Knt. Juſticei. 
Sir William Wylde, Knt. 

Sir Francis North, Kur. Attorney General. 
Sr William Jones, Kut. Solicitor General. 


— —— ⏑äää 
* f | IM | 
r eee 
An executor TRIAL Ar Bak—HaLE, Chief Fuſtice. An executor - 


may be a witneſs in a cauſe concerning the eſtate if he 
pee {1 0 oh have not the ſurpluſage given him by the will. And fo 
teſiator, if he is I have Known It adjudged (a). . 5 0 ä 
not the refiduary legatee. — Plowd. 54. Co. Lit. 212. Ld. Ray. 730. 3. Will. 94. 
Gilb. Evid. 120. . Bl. Rep. 365. 4. Burr. 2254. 1. Peer, WMS. 3287. 290. Dougl. 139+ 
141. note (51. ). 3. Term Rep. 27. 35. | : | 1 

| (a) See the 25. Geo, 2. c. 6.1. 3. 


*Caſe 1. Fountain againff Coke. 


| The tenant FF a leflee for years be made tenant to the præcipe for ſuffering 


the lefſees being © common recovery, that doth not extinguiſh his term, be- 
— the e yp for another purpoſe.— To which THE WHOLE 
pracipe. OURT agreed. - | | 
8. C. 3. Bac. Abr. 453. 8. C. 1. Vent. 195. 280. 7, Co, 38. Cro, Jac. 643. 2. Roll. Nep. 24;. 
$. Mod. 60. 0. Mod. 151. 12. Mod. 340. 385. 512. . Peer. Wms. 289. 3. Peer. Wan. 
181. 233, 1. Vern. 20. 2. Vern. 700. Abr. £a. 221. Comyns, go. 2. Stra. 34. 101. 
2. Stra. 1253. 2. LA. Ray. 1166, Skin. 223. 3. Bac. Abr. 453. 1. Burr. 79, Cowp. 70g. 
Cruiſe on Recov. 48. 1. Term Rep. 247 : ; 

-<S See the 27, Hen. 8. c. 10. ſ. 3. Jacob 


Eaſter Term, 26. Car. 2. In B. R. 


Jacob Aboab's Caſe. | Cale 2. 


EBT vyox A Bonp was brought againſt him by the name The name of 
D of Facob ; and he pleaded, that he was called and known by Z infiead of 
the name of Jaacob, and not Jacob. — But it was over-ruled. ial mit- 
nomer.-S, C. 3. Keb. 278. 284. 2. Roll. Abr. 137. Co. Lit. 3, Cre, 30. 176. 
Cro, Jac. 175. 1. Saund. 135, 


Sir John Thorowgood's Caſe. Caſe 3. 
OFFLEY moved to quaſh an indictment of nuſance for ſtop- Inditment for 
ping a water-courſe in Kenſington, becauſe it ran & in detri- Puſance, ** to 
mentum omnium inhabitantium, c. WI 4 I have ,. ene 7 6 wag 
known it ruled naught for that cauſe. —So q . 


bad. S, C. 3. Keb. 284. 2. Roll. 83. pl. 11. Cro. Eliz. 90. 414. Cro. Jac, 382. 2. Leon, 
133. 9. Co. 113. 3. Vent. 208. 1. Saund. 135. 6. Mod. 453. 2+ WII. 57+ 2. Burr. 259. 


*[ 108 ] 
* Benſon againſt Hodſon. Caſe 4. 
Hilary Term, as. & 26. Car. 2. Roll 695. 


WRIT or xrRoR of a judgment in the county palatine & covenants 
. the defendant makes conulance as ie » tnow 
bailiff to Anne Moſely. ell andthe heir 

The lands were the lands of Rowland. Moſely, and he cove- male of his bo- 


nanted to levy a fine of them to the uſe of himſelf, and the heirs 7 3 remainder 


males of his body, the remainder in tail to ſeveral others, the re- main. 
mainder to his own right heirs ; PROVIDED, That if there ſhall ger to his own 
de a failure of iſſue male of his body, and Dame Elizabeth be right heirs 
dead, and Anne Meſely be married or of the age of twenty-one 7*0v1pnp, 
years, then ſhe ſhall have two hundred pounds per annum for ten 2 
years: then Rowland Moſeley dies leaving iſſue Sir Edward male of his bo- 


tly : Sir Edward makes a leaſe for one d years, then dy, and B. his 
levies a fine and ſuffers a recovery, then dies without iſſue male: daughter A 
. . x married os 
and the contingents did all happen. | age, then the 


The queſtion is, Whether this rent-charge of two hundred ſhall have 20ol, 


pounds a-year be barred by the fine and recovery, and ſhall not 5-year for ten. 
operate upon the leaſe ? leaving idve 


Levinz. I conceive the fine is not well pleaded ; for nothing is ters, makes a 
faid of the king's ſilver, and if that be not paid it is void (a): then leaſe for one 
thouſand years, levies a fine and ſuffers a recovery, and dies without iſſue; bis fiſter B. being 
married N of age.-The annuity to F. is barred by this recevery j for the remainder is barred 
out of which it iffued, and it cannot be charged on the leaſe; for that was derived out of an 
eſtze tail preceding the commencement of the rent.—S. C. Ray. 236, 8. C. 2. Lev. 28. 
d. C. CO Keb. 274 287. 1292. 8. E. 1. Freem. 362. 8. Q 4+ Bac. Abr. 330. 1. Sid. 102. 
Cro, Eliz, 769. Gilb, Eq, Rep. 16. 9. Mod. 178. 11. Mod. 181. 196. 210. 214. 
12. Mod. 32, 613. Prec. Chan. 435. 1. Peer. Wms. 104. 509. 320. $36. 3. Peer. Wms. 
171. 230. 235+ Salk. 570. 2, BI. Rep. 227. 611, Ambler, 382, Pigot on Recov. 21. 13% 
Cruiſe on Recov. 232. 2. Bac. Abr. 549+ $52. Sanders on Uſes and Truſts, 193. 


(a) This exception was over- ruled. S. C. 2. Lev. 31. 


fs | 3 
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Buxzo® they have pleaded a common recovery, but not the execution of 
— it by entry (a). Now I conceive the common recovery doth deſtroy 
: * the eſtate-tail but not the rent. The reaſon why a common reco- 
very is a bar, is becauſe of the intended recompence. Now that is 
a fictitious thing, as in Beaumont's Caſe (5), in the caſe of Stone 
„ v,'Newman (c), and in Cuppledicts Caſe (d). Now this rent is a 
mere poſſibility, and hath no relation to the eſtate of the land, 
Then again, when the recovery was ſuffered, the rent was not in 
being: now a recovery will never bar but where the eſtate is de- 
ent upon it either in reverſion or remainder ; for by that 
caſe of Moor, pl. 201. I conceive he is barred, becauſe the rever- 
fion is barred by the fine ; and alſo by the caſe of White v. Ge 
ri/he'(e) in Cro. Eliz. and by the ſame caſe reported 2. And. 190. 
Ney 9. Another reaſon is, Becauſe the rent remains in the 
fame plight notwithſtanding the fine. Another reaſon is, It was 
a meer poſſibility at the time of the fine and recovery; and the 
caſe of Pell v. S is for me. In our caſe there is no 
eſtate in eſſe to be barred. Then this eſtate is granted out of the 
eſtate of the feoffees; as in Mhitloct's Caſe (g) the eſtates for 
which there is a power to make, 2 — to ® precede 
J all the limitatiens. There is no other wa uring 
L109 children's portions by the ſame deed, but — FRA. 4 ans 
deed, as in the caſe of Goodyer v. Clarke (h). 


Mu. Finxcn, contra. I conceive the rent is barred, upon the 
reaſon of Capell's Caſe (i). They fay not. FIRs r, Becauſe it 
doth only charge the remainder. SEConDLY, The intended re- 
compence doth not go to it. THIRDLY, This leaſe for one thou- 
fand years doth precede the fine. The law will never invert the 

ration of a conveyance; but wut res magis valeat : Bredon's 
Caſe (i). Then, for the intended recompence, that cannot be the 
reaſon of barring a remainder ; for the eſtate-tail was barred be- 
fore. 3. Leon. 157. But Mor faith (J), it is the favour the 
law hath for recoveries; and till the reverſion takes place in poſ- 
ſeſſion, the rent cannot ariſe out of the reverſion, nor ſo long 2s 
this leaſe is in being. 

HALF, Chief Tuftice. You make two great points. FIRST, 
Whether the TIT barred by the — arws ?—SECOND- 
LY, Whether the rent-charge ſhall ariſe out of the leaſe for years? 
This is plain: If tenant in tail grant a rent-charge, and ſuffer a 


(a) This exception was alſo over- (g) 8. Co. 71. 1. Brownl. 106. 


ruled. 8. C. 2. Lev, 31. a (b) 1. Keb. 73. 169. 246. 462 
(5) 9. Co. 438. 2. Danv. 141. 146. 1. Sid. 102. 1. Lev. 35. 
(e) Cro. Car. 427 460. (i) 1. Co. 61. Poph. 5 Moor, 
(4) 3. Co. 5. 154 Jenk. 250, 1. And. 282. 


(e) Cro. Eliz. 727. 768. 792. 4 Leon, 150, | 
Owen, 12+ 2. And. 170. Moor, 575. (k) x. Co. 76. 2. And. 66. Jenk. 
Noy, 9. b 267. 

). Eq. Ab. 187. Cro. Jac. 590. (1) Moor's Rep. fo. 73- 

Bri*g. 1. 5. Palm. 135. 2. Koll. 
Rep. 196. 216. Gudb, 232. 


common 


Eafter Term, 26. Car. 2. In B. R. 


common recovery, the rent- charge will not be avoided : fo that 
if tenant in tail be, rendering a rent, a recovery will not bar that, 
though it doth a reverſion}; * the reaſon of theſe caſes is, becauſe 
the eſtate of him that ſuffers the recovery is charged with the rent. 
Therefore if there be a limitation of a uſe upon condition, and 
ceſtui que uſe ſuffer a recovery, that will not deſtroy the condition, 


B N 
= 


ay 
HoD$0v. 
Cro. Car, 598. 


the eſtate veg charged with it; for the recoveror can have the 


eſtate only as he that ſuffered the recovery had it; and therefore 
there is an act of parliament to enable recoverors to diſtrain with- 
out attornment. Therefore, ſo long as any one comes in by that 
recovery, he comes in in continuance of the eſtate- tail, and coming 
in fo, he is liable to all the charges of tenant in tail. Now what is 
the reaſon why tenant in tail ſuffering a common recovery, a rent 
by him in remainder ſhall be barred? The reaſon is, Becauſe the 
recoveror comes in in the continuance of that eſtate that is not 
ſubje&-to the rent, but is above all thoſe charges ; now no recom- 
pence can come to ſuch a rent. And therefore there is another 
reaſon why a common recovery will bar: At common law upon 
an eſtate-tail, which was a fee- ſimple conditional, a remainder 
could not be limited over, becauſe but a potlibility z but now 
comes that ſtatute de donis conditionalibus, and makes * it an eſtate- 
tail; and a common recovery is an inherent. privilege in the eſtate, 
that was never taken away 5 that ſtatute de danis; the law takes 
it as a conveyance excepted out of the ſtatute, as if he were ab- 
ſolutely ſeiſed in fee, and this by conſtruction of law. It is true, 


oF 10] 


there can be no recompence to him that hath but a poſſibility. But, 


tze buſineſs of recompence is not material as to this charge; and 
the reaſon of JYhite's Caſe (a), and other caſes put, explain this. 
Now what difference between this and CapePs Caſe (b) ? Say thæy, 
There the charge doth ariſe ſubſequent, but here the charges doth 
ariſe precedent. Why, I ſay, the charge doth ariſe precedent to 
the remainder, but ſubſequent to the eſtate- tail; for it is not to 
take effect till the eſtate-tail be determined. It was doubted in the 
queen's time, whether a remainder for years was barred ? But it 
hath been otherwiſe practiſed ever ſince, and there is no colour 
againſt it. Now.you do agree, That the remainder to the right 
heirs of one living ſhall be barred, for the eſtate is certain, though 
the perſon be uncertain ; ſo long as the rent doth not come with- 


in the compaſs and limitation of the eſtate- tail, the rent is extin& 


and killed, there is nothing to keep life in it : but whether doth 
not the leaſe for years preſerve it ? Heretofore it was a queſtion 
among young men, Whether if tenant in tail granted a rent-c 
for lite, then makes a leaſe for three lives, in this caſe though tue 
rent before would have died with tenant in tail, yet this rent will 
continue now during the three lives ? which it wil. And it hath 


been queſtioned, If he had made a leaſe for years, inſtead of the 


(a) White v. Gerit, Cro, Eliz. 7279. (0) 1.Co.61. Poph. 3. Moor, 154. 
758. 792. Owen, 12. 2, And. 170. Jerk. 250. 1. And. a82. 4. Leos. 
Moor, 575. Noy, 9. 150. 5 


14 leaſe 


Eaſter Term, 26, Car. 2. In B. R. 


Beyzow leaſe for lives, if that would have ſupported the rent? Now in uy 

again} Caſe, if the leaſe for years were chargeable, the rent would ariſe out 

Hoon. of that; but if this rent ſhould continue, then moſt men's eſtates 
3; in England would be ſhaken. ; | 


Wrrox, Fuftice. The leaſe for years doth not preſerve the 
rent, but the common recovery doth it: for in the caſe of 
Pell v. Browne (a), the recovery could not bar the poſſibility; for 
he was not tenant in tail that did ſuffer the recovery, but he had 
only a fee- ſimple determinable, and the contingent remainder did 
not depend upon an eſtate tail; nay, did not depend by way of re- 
mainder, but by way of contingency: it is true, us rien Doppe. 
RIDGE did hold —— but tlie reſt of the Judges gave judg- 
ment againſt him upon very good reaſon. | | 

[1 J * T wisDEN, Ju/tice. I never heard that caſe cited but it 
was grumbled at. 2 


HaALEx, Chief Fuftice. But to knowl and mine 
always gave lea e A man — a gift in al 
determinable upon his non- payment of a thouſand pounds, the re- 
5 mainder over in tail to B. with other remainders; the tenant in tail 
1 dor. before the day of payment of the thouſand pounds ſuffered a com · 

4 Burr, 1929. mon recovery, and doth not pay the thouſand pounds; yet be- 
cauſe he was tenant in tail when he ſuffered the recovery, by that 
he had barred all, and had an eftate in fee by that recovery. 


At a day after HaLEe, Chicf Juſtice, ſaid, the rent was granted 
before the leaſe for years, and is not to take effect till the eſtate- 
tail be ſpent, and a common recovery bars it: if there be tenant 
in tail reſerving rent, a common recovery will not bar it: ſo if a 
condition be for payment of rent, it will not bar it; but if a con- 
dition be for doing a collateral thing, it is a bar (5). And ſo if 

. tenant in tail be with a limitation ſo long as ſuch a tree ſhall 
ſtand (c, a common recovery will bar that limitation. 


” 


(a) Cro. Jac. 390. 2. Eq. Abr. cery, 10. June, 1743, in the caſe of 
187. Pridg. 5. Palm. 11. 2. Roll. Reddy v. Colefton.—Nete 10 the fourth 
Rep. 196. 216. Godb 282. 171 


edition. 
() Same point determined in chan- (c) See Sanders on Uſes, 193. 
Caſe 5. Lampiere againſt Mereday. : 
Ar whattimean „ TJNITA QUERELA was brought before judgment entered, 


wo. e 2 1 which they could not do; which THE Cour agreed: 


8. C. 3. Keb, Whereupen Counſel faid, -it was impoflible for them to bring an 
207. cudita querela before they were taken in execution, for the plain- 
S. C. 1. Dany. tiff will get judgment ſigned, and take out execution on a ſudden 
wht and behind thedefencant's back. IHE Cour ordered the 270 
: ip Abr. to be brought in for the defendant to ſee if execution were ſigned. 
6 +. Mod, 709. And, at a day after, HAL E, Chief Fuftice, ſaid, if an audita querela 
ate. be breupht after the day in bank, though the judgment be not 
1. Ld, Ray, entered up, yet the Court make them enter up the judgment as 


439 of that day; fo that they ſhall not plead © nul tiel record.” 7% 
N 8 : : i . e 


Eaſter Term, 26. Car. 2. In KR. 


The Marſha] of the King's Bench againſt Middleton. Cafe 6. 


WW YLDE, uſtice, faid, A ſheriff 's bond for eaſe akd favour Sheriff®s bond 
was void at common law; and ſo it was 229 
Jobn LenthalP; Caſe. 1. $id. 36. 


1. Sund. 18 t. 318. 1. Vent. 237. 1+ Lev. 254. See Hard. 464. 2. Lev. 103. 10. Co, moo. 
Hob. 14.---See the ſtatute 2 3. Hen. 6. c. 9. and the caſe of Rogers v. Reeves, 1. Term Rep. 41%. 


P 112 
Stokes againſt Verryer. * 2) 


WISDEN, Juſtice, upon opening of a record by Mx. DExx, Gavelkind rene 
T faid, It —＋ ead „ that a rent i of the nate 
ifſui „ is of the nature of the land, and . * 
ſhall deſcend as the land doth. 3 | 

8. C. Finch C. R 292, See Robinſon on Gavelkidd, 83. 


(s) In the caſe of Randal v. Jenkins, ante, 96. 


Lifter againft Stanley. Caſe 8. 

AN ACTION OF DEBT upon a bond. Svurson moved in Indebtonabend 

arreſt of judgment. The bond was dated in March, and the 8 
condition was for payment ſuper —_— octavum diem MARTI Nh be — 
prox. 1 It was ſeguentem which refers to the day, which jlbwing,it hall 
hall be underſtood of the fame month. If it had been ſeguentit, be intended, af- 
then it had referred to March, and then it had been payable the er verde, the 
next year. — But THE CouRT was of opinion, that it 46 
underſtood the current month. Sv sO cited a caſe of Read v. — „* 


Abington, wherein he (aid it had been ſo held. 2 Aan Abe. 
Ayres again Lenthall. Ciaſe 9. 
HALE, Chief Juſtice. F _—_— execution were gone before A writ of error 
a writ of error delivered or ſhewed to the party, it was not will removea 
to be a e. 25 =_ 9 — 6 
„ on muſt not keep the writ in his pocket, — 


At another day HATE, Chief Fuftice, (aid, It ſhall not be a ſu- taken out is on- 
perſedeas unleſs ſhewed to the party, and he muſt not foreſiow his 3 
time of having it allowed ; for if it be not allowed by the Court 17% he at al. 
within four days, it is no ſuperſedeas. | | lowed within 

HALF, Chief Fuftice. A writ of error taken out, if it be not — hy 8 
ſhewn to the clerk of the other fide, nor allowed by the Court, is taken out. 
no ſuperſedeas to the execution; and if a writ of error be ſued, 5. C. 3. Keb. 
bearing tele before the judgment be given, if the judgment be zes. 


given before the return, it is good to ren. ove it (though at firſt _ 29. 44 
199, 

Poft. 28 6. 1. Vent. 30. 255. 2. Keb. 129, Poph. 142: 6. Mod. 130. 8. Med. 147. 

Salk. 221. Stra. 612. 765. $19. 2. Hawk, P. C. 421. dee Jaques v. Nixon, 1. Term Rep. 


- 479+ and Cary v. Campbell, 2. Term Kep. 390. = 
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Eaſter Term, 26. Car. 2. In B. R. 


Arzzs he ſaid it was ſo in reſpect of a certiorari, but not of a writ 
e error). And he ſaid, that judgment, whenever it is entered, bad, 


. relation to the day in bank, v1z. the firſt day of the Term; fo 


that a writ of error returnable after will remove the record | 
SEE eee 


10. The King * St. Andrews, Holbourn. 
On ef guilty to I TPON a motion conce the amending of Leather-Lane, 
—— U HALE, Chief Fuſtice, a4 you plead not guilty, it to 

afverſon the repair or not repair; but if you will diſcharge yourſe 
a road, perſon 2 
cannot give muſt do it by preſcription, or ratione tenure, and ſay, that ſuch 
evidence, that awone ratione tenure, or ſuch part of the pariſh, bath always uſed 


others are bound 
— is time out of mind, &c. 


S. C. r. Dany. 787. . G. 3. Keb. 301. 8. C. 1. Vent. 256. 8. C. 3. Salk. 183. S.C. 2. Freem. 
$21. 2. Lev. 112. 1, Sid. 140. . Keb. 498. 2. Inſt. 701. 370. 2, Roll. Abr. 397 
10. Mod. 150. 382. 12. Mod. 15. 198. 40g. I. Ld, Ray. 725. 2. Ld. Ray. 922. 1169. 
x. Strange, 180. 3. Bac. Abr. 58. Andrews, 276. Anvally's bh: 259 4. Burr, 2511, 
5. Burr. 2702. 1, Hawk. P. C. 369. 2. Term Rep. 106. f 


. 
Caſe 11. * Backwell againſt Bardue. 


In debt on bond AN ACTION OF DEBT upon a bond. The condition was, 
for the 2 Whereas one Bardue did give 8 will ſo much, and if he 
hl wy ag ſhould pay it ſuch a day, then, &c. e defendant pleads, bene et 
efiopped from verum eft he did give him ſo much by his will and teſtament ; but 
ſaying the teſta- he revoked that, and made another laſt will. —THE Cour faid, 
tor revoked the he was eſtopped to plead fo.—HALE, Chief Juice. It doth not 
will. appear when the bond was made, and it ſhall be intended to be 
5 3- Keb. made after the party's death. Judgment for the plaintiff, , * 
Ante, 15. Moor 420. 1. Roll. Abr. 872. n. 33+ 323+ 12. Mod, 217. 1. Term Rep. 
$6, 701. 2. Term Rep. 171. z. Term Rep. 444 


_ Caſe 12. Deering againſt Farrington. 
| Hilary Term, 25. & 26. Car. 2. Rell 221. 


b. AN ACTION OF COVENANT, declaring upon a deed by which 

the defendant affignavit Ars wit all the = that 
3. ſhould be allowed by any order of a foreign State to come to him 
be atiowed in in lieu of his ſhare in a thip. 


lieu of his ſhare 
yt ſhip, B B. Tomyson moved, that an action of covenant would not lie, 


— may maintain for it was neither an expreſs nor an implied covenant. 1. Leon. 179. 


A. on the im. HALE, Chief Justice. You ſhould rather have applied your- 


enaunt © 
La from th ſelf to this, viz. Whether it would not be a good covenant 


words affizn and transfer,” Ry GE is a choſe in actian.—8. C. 3. Keb. 304. 
1. Freem. 36%, Co. Lit. 213. 265. a, 4. Co. $0. 3. Co. 2. 3. Leon, 198. 8. Mod. 40. 173. 
233- 10. Mod. 223. 12, Mod. 554. * 1242. 2+ BL Rep. 820. Amb. Rep. 250. 
| a 


inſt the party? As if a man doth demiſe, that is an implied ese 
9 but if there be a particular paar. covenant, that he Wks. or , 
ſhall quietly enjoy againſt all claiming under him, that reſtrains +3 20 
the general 1 covenant; but it is a good covenant againſt 
the party himſelf. If I make a leaſe for years reſerving rent to a 
ſtranger, an action of covenant will lie by the party to pay the 
rent to the ſtranger, 7 | | 
Then it was faid, It was an affignment for maintenance. 
HaLE, Chief Fuftice. That ought to have been averred. 


Then it was further ſaid, That an afi transferring when 
jt cannot transfer, ſignifies nokia Chief Fuſtice. But 
it is a covenant, and then it is all one as if he had covenanted 
that he ſhould have all the money that he ſhould recover for his 


loſs in ſuch a ſhip.—T wISDEN, Juſtice, ſeemed to doubt. —But 
| *# 114] 


Lord Mordaunt againſt Earl of Peterborough. Caſe 3. 


RIAL AT BAR, on an iſſue out of chancery. The queſtion The teftimony 
T was, Whether the Earl of Peterborough was agen life of wianeſſes 
only of the manor of Mayden The defendant did not appear. t be per- 
The plaintiff thereupon deſired to examine his witneſſes, that fo . 
he might preſerve their evidence. — TwWwispEx, Juſtice. When minatian x 
they do not appear, what good will that do you ? for they will common law. 
ley, you'far e | | 


There was a former deed of entail with a power of revocation A deed conti 
in it, and after the deed exhibited was made, whereby the eſtate u Pre 
was otherwiſe ſettled, and there was a jointure to the preſent ungut o 
lady, and done by of great learning in the law : re- wife in writing 
vocation was to be by deed under my lord's hand and ſeal in the may revokeie; 
preſence of three witneſſes. Now the queſtion was, Whether V4, If this 
this ſecond deed was a revocation in law, and an execution — 
that power? — And THE CouRT told 'THE COUNSEL that the ie gab a 
jury ſhould find it ſpecially if they would; but they refuſed. releaſe, witha * 


Haz, Chief uftice. In he caſe of Snape v. Sturt (0) it was ov aus © 
held, that if there be a power of revocation, and a leaſe for years £ C. ante, 04. 
is made, it doth ſuſpend quad the term; but after it is good. 8. C. 3. Keb. 1. 
Then it hath been queſtioned formerly, if there be ſuch a power, 395. 

and the perſon make a leaſe and releaſe, Whether it was a revo- 35 Abr, 
cation? But ſhall we conceive the learned Counſel in this caſe g 7 G. 1 
would have ventured upon an implicit revocation, and not have w. Jones , — 


made an expreſs revocation ? ſo that you muſt be nonſuit, or Co. Lit. 237. 


find it ſpecially. ; 8 * 


* Com, Dig. 642. 1. Peer. Wms. 164+ Comyns, 254. 3. Ch. Caſes, 126. 2 Term Rep. 684. 

3. Term Rep. 665. and ſee Sprange v. Barnard, 2. Brown's Chan. Caſes, gos. and Macadam wv. 
Logan, 3. Brown's Chan. Caſes, 310. , 

(a) Cro. Car. 472+ 2, Roll. Abr. 215. 262, 70l, 1. Jones, 392» 
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tber * tenant he muſt go back to the 
1 produced, he hath an eſtate for life and the reverſion in fee. 


- Fafter Term, 26. Car. 2. In C. 


Sn ide We- But the iſſue being, If be were only tenant for life ? he ſaid, 
to amend it ; for by the deed 


not 
evidence of a tenancy for life with reverſion in fee,-S, C. 3. Keb. 


| | RN | | 
Caſe 14. Burgis againſt Bui gis. 


I Chancery. 


MAN havi | A LEASE, ſettled it in truſt upon himſelf 
161A for life, ea — for life, the remainder to 


1a grant be the firſt ſon of their two bodies, the remainder to the ſecond ſon, 


eee and ſo to the tenth ſon; and if they ® ſhould have no ſon or ſons, 
for fe, with then the remainder to ſuch daughter and daughters of their bodies, 
remainder to A. &c, The man and his wife died, and left only a daughter, who 
and B. bis wife preferred her · bill againſt the truſtees for the Executing of this 


far life ; remain- . 
22 remainder to her. 


eee The queſtion was, Whether this remainder be a good remain- 
votes, and i. der, or whether it be void? 

A Fixcn, Lord Keeper, held it was a void remainder, becauſe it 
ſhould have no doth depend upon ſo many and ſuch remote conti ies, for 
tons, then with otherwiſe it would be A FIT, wayne rp dr wp 
remainder over allow one contingency to be good, viz. that to the h 
002 gs the fel fra was wot. In of => the time of his deceaſe. And he 


der is void, Cited a caſe in Dyer; and Matthew Manning's Caſe (a); and 


| although 4.ang Leon Lovie's Caſe (b); and La s Caſe (c); and the caſe of 
B. never have Child v. Bayly 4). ; me 17 (0 


a but L 
OT for ſuch remote contingencies tend to create a prypetuity,—S, C. x. Chan. Caſes, 292+ 
S. C. Pollexf, 40, 8. C. Finch C. R. 91. See ante, 35. note (a) . Sid. 37. 450. 1. Vent. 39. 
9. Mod. 28. 93+ ot. 124 10, Mod. 403. 419. 12. Mod. 44. 52. 278. 283. $92, 
Gilb, Eq. Rep. 75. 79. Tos. Abr. Eq. 191. 1. Vern. 234. 304. 462+ 2. Vern. 600. 
Pitzg. 314. Prec. Chan. 455, Caf. Temp. Talb. 21. 1. Peer. Wms. 98. 132. 198. 432. 50 
534. 54. 664. 748. 2. Peer. Wms. 421. 608. 618. 622. 3. Peer. Wms. 113- 255. 300. 
1. Ch. Rep. 28. 3. Com. Dig. Chancery (4. W. 20.) . 1. Bro. Ca. Ch. 294. Dougl, 264. 
2. Term Rep. 720. 3. Term Rep. $3. 87. 143. 356. 484. 763. 1. Brown's Chan. Cafes, 170. 187. 
2. Rrown's Chan. Caſes, 127, Caſes Temp. Talbot, 3d edition, page 27. | 


e deviſcd And he faid, he did deny Lord Cok 's opinion in Leon 
Sent out of Lovie's Caſe (e), which faith, that in caſe of a leaſe ſettled to one 
to 4. and the heirs male of his body, does not determine by bis death without iNue, but, ikeaterm is 
7%, ſhall go to his executors. —See the Caſe of Clare v. Clare, Caſes Temp, Talb. 23. 


(a) 8. Co, 94. Co. Ent. 149. 1. Jones, 15. But this caſe is denied to 
{6) 2- Roll, Abr. 419. 992+ 10. Co. be law, Carth. 269. ; and by L. C. 
78. Moor 772. 2. Brownl. 103, Norrirchau, in the duke of Norſolk's 
>, . Cro. Jac. 61. Caſe, 3. Chan. Rep. 35. See alſo 2. Ld. 
« (c) 2. Roll. Abr. 404. 10. Co. 46. Ray. 150, 4. Term Rep. 69. 
3. Brownl. 172. Winch. Ent. 426. (9 2. Roll. Abr. 419. 792. 
(a) 1. Eg. Abr. 192. 2. Roll, Rep. 10. Co. 78. Moor, 772. 3. Brownk 
225+ Palm. 48. 333. Cio. Jac. 459. 103. Cro, Jac, 614 


80 | | | 
Eaſter Term, 26. Car. 2. In C. 


and the heirs males of his body, when he dies the eftate is deter- Denn 
mined, for he faid it ſhall go to his executors (a). And he faid, - <x=v# + 
there was the ſame caſe with this in this court, Backhurft v. Bel- eee 


And he ſaĩd, that the common law did in that this Court 
did encroach upon them, whereas they are beholden to this Court 
for their rules in equity; as formerly, when ecclefiaſtical 
made leaſes, a miſnomer would avoid them; but ELsMERE, Lord 
Chancellor, in his time would, notwithſtanding the miſnomer, make 
them good. | 


(a) Moor, 309. 1. Roll. Abr. 611, © Chancery” (4. W. 21.). 3. Chan, 
Pollex. 24. 10. Co. 87. 1. Sid. 37. Caf. 30. Sbeph. Touch. 446. Ceo. 
Caf. Chan. 230, 1. Salk. 231. and. Lit. 20. a. note (56). Fearne, . 34%. 
1. Peer. Wa. 366. &. Com. Dig. (5) Pollexf. 33. 


| Freeman againſt Taylor. dn Hg Cute 15. 


NOTHER cass 1n CHANCERY, One mortgaged lands, A judgment 
then confeſſed a judgment, and died. The mortgagee Bu — © qreeh> 
of the heir the equity of redemption for two hundred poun e —— 
bill was by the creditor by judgment againſt che mort. unn 

and heir, either to be let in by paying the mortgage-mo- 4 t e 
ney, or elſe that the two hundred pounds received by the heir, upon affets pro- 
might be aſſets.— And ruh Cour faid, that the 's duced by a re- 
eſtate ſhould not be ſtirred; but it was left by Fincn, 1 
Keeper, to be made a caſe, Whether the two pounds n - 
ſhould be aſſets in the hands of the heir (a); V7) 4 C. 3. Keb. 
307. 3. Lev. 286, 1. Show. 244- 10. Mod. 12. 254. 426. 462. 477. . 11. Mod. 5. 
12, Mod. 346. 331. 611. 2. Vern, 61. Fitzg. 41. 103. 14%. Prec. Chan. 39. Abr. Eq. 241. 
Caſes Temp. Talb. 220. 1. Ld. Ray, 53. 1. Peer. Was. 34. 20. 355+» 698. 730. 775» 
2. Peer, Wms. 145. 364. 381. (620.). 542+ 3. Peer. WMS. 9. 166. 217. 330. 341. 40. 


(a) Sed guerre, If this diſtinction of 354. 7. Mod. go. 2. Powel's Mort. 
judgment being obtained after the mort- gages, 286. 491. See alſo 2, Peer, Wms. " 


\ 


gage, be not, in this reſpect, done away? 412. 2. Atk. $0 2. Black, Rep. 


Cole v. Warden, 1. Vern. 410.; Pluck- 1230. 1. Brown's Caſes 
net v. Kirk, 1, Vern, 41. 3 Smith . 256. f 
Angel, 2, Ld, Raym. 783. 1. Salk, 0 
+ Wen | *C[ 116] 
The Caſe of Moſedell, the Marſhal of the King's Caſe 16. 
Bench. | 


| r 
A TRIAL AT BAR ; an action of debt brought againſt Maſe- On a babear 
dell for the eſcape of one Reynolds, The plaintiff ſaid, he 2 g 
could prove that he was at London three long vacations. ——— 
carry a priſoner to the aſſizes, if he permit him to go at large under colour of the writ, it is an eſcape, 
notwithſtanding the priſoner return into cuſtody ; but if i debet be pleaded, the gooler may give 
| Freſh fait in evidence, —S. C. 3. Keb. 305. 1. Sd. 13. 3. Co. 45. Cro. Car, 14. Dalt. Sh. 561, | 
Comyns, 422. 554 6. Mod. 78. 8. Mod. 120, 10. Mod. 394. ti. Mod. 30. 69. 79. 9 
12, Mod. 31. 227. 883. 634. 1. Ld. Ray. 241. 399. 2+ Ld, Ray. 788. 3. Com. Dig. 
* Eſcape” (e). 2. Bl. Rep. r048. Gilbert's Evidence, 28 3. 2. Term Rep. 5. 126. 
| I wISDEN, 
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Faſter Term, 26. Car. 2. In B. R. 


Tur c TybEx, Fuſtice. It is hard to put three eſcapes upon THE 
Moezv*rt, Mfargaal, for he may be 


vided only for one, and he cannot 
give in evidence a frefb purſuit, but it muſt be pleaded. 


Hax, Chief. Fuſtice. I. always let them give in evidence 4 


| freſh purſuit upon a nil debet. 


And WyLpe, Juſtice, ſaid, it was generally done (a). 
So they gave evidence of an habeas corpus ad er and 


that the 


went down too | beforehan 


and ftaid too 


after the aſſizes were done at Hells in Somerſetſhire, and that 


again for London. LW | ; 
| Chief Fuftice. If 1 habeas corpus be granted to bring 


if let him go into the country, it is 


Hal, . 
a perſon into court, and the 


he went back threeſcore miles beyond Melli before he returned 


an eſcape. And though he be not bound to bring him the dire& 


ay, becauſe he maybereſcued, yet he ought not 


im round- 


about a great way for the accommodation of the party; if he doth, 


it is an e 


3 but by this evidence you let him go back three - 
ſcore miles, to which there can be no anſwer. An habeas corpus 


returnable immediate is not fixed to an hour, but to a convenient 


anſwered, that he went back 


to carry back ſome 


of one of the pa ies, who dies 
before the action brought, whereby the whole — ſurvived 


to the other before the action 


brought; and, Whether this ſhall 


purge the eſcape? is the queſtion; or, How far it ſhall purge it? 
WyLps, Fuftice. Before you brought your action the debt is 


gone, as to the eſcape. 
Hare, Gi 


ice. We are made the engines of doing all 


the miſchief if this ſhall go unpuniſhed, being by colour of an ha- 


| beas corpus. 


The jury brou in end for the plaintiff who dickited in 
RO en ned ; 


„action of eſcape againſt Taz Mas- 
4% nA of the King's Bench, or Tur 
„% Wande of the Fleet 


« privity, or knowledge ; and if ſuch 


- < affidavit-ſhall afterwards appear to be 


« falſe, the deponent, "on conviction, 
© ſhall forfeity1vs nuUnD=EED rounDs.” 

See alſo the ſtatutes 27. Geo, 2. c. 17. 
and the 1. Ann. c. 6. Rb x 1 

(5) Letting a man that was arreſted go 
to the next houſe, which was fituated in 
another juriſdiction, held to be an eſcape, 
Hilary Term, 12. Geo. s.B. R. inter She- 
riff of Hampſhire and Godfrey, -Nee 
to the fourth edition, 


Green 
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Green againft Proude. Caſe 17. 

* EJECTMENT ON A TRIAL AT BAR, the firſt queſtion 4 wrinen in- 

was, Whether a will or no will ? The plaintiff produc a deed in me the, 25 


indented, made between two parties, the man and his ſon: and f in bags 
the father N ive the ſon ſo much, and the ſon did agree , may e 
ſuch 


to pay ſuch 5 ums 
ſome particular expreſſions reſembling the form of a'will;"as, 2. . 
that he was ſick of body, and did give all his goods and chattels, & C. 3. Keb. 


&e. but the writing was both ſealed and delivered as 4 de; and "$28 vat: 


they gave evidence, that he intended it for his laſt will; which, 57 
was a good proof of his will (a). 8. C. 2. Dau. 


abs 339. FE 
Plo. 344. Moor, 197. 341. 356. Cro. Jac. 145+ Cro; Eliz. 100. 2, Leon. 35- Allen, 2. 55. . 


1. Ch. Caf. 248, 


(a) By 29. Car. 2. c. 3. © All * prefence, by three or four credibl® . F 
« deviſes of lands and tenements ſhall © witneſſes.” See 3. Lev. 1. Freem. 
« not only be in writing, but figned by 486. 2. Chan. Caſes, 109. Prec. in . 
« the teſtator, or ſome other perſon Chan. 183. 1. Peer, Ws. 740. 
in his preſence and by his expreſs di» 1, Vezey, 127. Gilb, Evid. ach edit. 
« retion, and be ſubſcribed, in his 74. 1. Burr. 548. Pow. on Dev. 14. 


SECONDLY, The defendant then ſetting up an entail, the Av exemplifice- 
plaintiff exhibited an exemplification of a recovery in the Marguis 338 
of Winchefter*s court in ancient demeſne. The other fide obje fn 3 
that they did not prove it a true copy. But becauſe it was ancient, me/re ſhall be e- 
THE CouRT ſaid, they ſhould not be ſo ſtrict upon the evidence ceived in ei- 
of it; for the other ſide faid, the court-rolls were burned — 68 
Bafing-houſe, in the time of the Wars.—HaLz, Chief Fuftice. 37, l. 


I remember a caſe, where one 'had gotten a preſentation to the Let: "qe 


parſonage of Goſnall, in Lincolnſhire, and Weg a,quare impedit, 3. Co. 34. 

and the defendant pleaded an appropriation ; there was no licenſe Allen, 2. 653. 
of appropriation produced, but becauſe it was ancient, the Court 1. Ro Abr. 
would intend it. ; : | _ * | 
1. Sid. 315. 362. Hardres, 32 3. 10. Co. 92. b. 98. a, Salk. 235. 1. Ack. 446: 
Bull, N. P. 228. 230. 1. Stra. 185. 526. 1, Will, 48. 3. Com. Dig. 277- Gilb. Ev. 43. 


2. Term Rep. 41. | 
S 


See 10. Ann, c. 18. and 8. Geo. 2; c. 6, . 21, and 14. Geo. 2. c. 20, ſ. 4. 


Tump, Then they objected, that they ought to prove ſeifin If poſſeſſion has: 


in the tenant to the precipe.— HALF, Chief Fuftice, It being an conte, from 
antient recovery, we will not put them to prove that. He id, — 
the Mayor of Briſtol had offered in evidence an exemplification the Court will 
of a recovery under the town-ſeal of houſes in Briſſol, the re- preſume a ſur- 
cords being ; and that exemplification was allowed for nder by tename 
a tenant to the 


precipe,—$. C. 1. Vent. 257. 1. Ch, Ca. 292. Cro, Jac. 433. Cruiſe, 31. 2. Stra, 1129. 


1267. 2. Burr, 1065. Pigot on Recov. 41. Lutw. 1549. 2. Alk. 44. 
FourTuaLy, 


bts and ſums of money: and there were giveninevidency | 


Faſter Term, 26. Car. 2. In R R. 


Fine levied bn Fon rRILY, HAL, Chief Juſtice, If tenant in tail accept a 

tenant for life is fine come ceo, Ac. this doth not alter his eftate * if tenant for life 

a forkicurs, but accept of a fine ſur conuſance, &c. he doth forfeit his eſtate ; but 
net by tenant doch not alter the eſtate for life. 

2. Ob. 35. . 36. a. 9. Co. 106. 2. Roll, Abr. 852. Co, Lit. 252. 2. Lev. 202. 

1. Lon. 264+ 4. Leon. 217, Dyer, 143. | | 


FirrTHLY, The recovery is of land in King ſclenre, whereas 
lndsin exit the land claimed is in 2 particular vill called —j atid the 
| —_— = ly. Vills are ſeveral, and there are diſtin courts in every 
_ ing is Dale, al- vill. Hl x, Chief Fuſtice. There are ſeveral tithings of Dale, 
r 
ſeveral wills in hut the conſtable of Dale through all; may go for ſe- 
n veral vills, or one vill: 1 ſeveral 
Len little manors within it, wherein are held ſeveral courts for the 
[L118 Ja of the tenants, but all but one manor; and a writ of ri 
* cloſe is, quid plenam rectam, &c. and runs to the bailiff of 
| manor, and may extend to the precin& of the whole manor ; as 
2 hath ſeveral little manors under it, yet all 
within the manor. Where there is a writ of right cloſe in antient 
demeſne, it is not like a demand to a ſheriff here, where he hath his 
direction for ſo many acres —<MAavyrarD, Serjeant. But then he 
: muſt demand it in the particular vill where it is. HALR, Chi 
A ; - Fuftice. If 2 præcipe quad reddat be of land in @ pariſh where it 
n muſt be in a vill, may be exception to the writ; but if he 
recover, it is good, for now the time is paſt: and ſo where it is 


infra manerium, if he recover, it is good. FA 


Browne's Caſe. . 


[3 
oodinted | N AcT10N brought in Canterbury-town the defendant re- 
3 A moves it by habeas corpus then the plaintiff declares here. 
moved. It was moved that it might be tried in ſome other , becauſe 
| the Judges came there fo ſeldom.— THE Covrr. them 
ſhew cauſe why they ſhould not conſent ; and if they will plead nil 
debet, the plaintiff will be willing to let them give any thing 
in eyed Tags: 


* 


In debt for - SIMPSON faid, It was the opinion of all the Judges, that, upon 
rent, axtry® i debet pleaded, entry and ſuſpenſion may be given in evidence, 
de en in which the Court did not deny :—ſo THE Cour ordered the other 
_ evidence th ſide to ſhew cauſe why they ſhould not conſent. | 
dener iffue 8 N 
ail daes. — Ante, 7. Roll. Abr. 697. 1. Leon. 2. Ad. V 
Cro. Eliz. 222. OB Lelivv —— ; WP...” * 


cn 10 Hiillyard's Caſe. 


An attorney FJILLYARD, an Attorney, ſued for his fees in this court, in 
the court at Briſtal.— But THE Court faid, An attorney 

for his bit oc Jught not to wave this court. * 

. * 0 117. Dougl. . . 

ln 3+ Jae. 2 — DD, CI * 8585 
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* Buſhell's Caſe. Caſe 2 
FR | 
Mayor Starling and the Recorder Howell: one  Bufhell not lie againſt 
brought an action agaipſt them for falſe impriſonment ; and be. > magifirare for 
cauſe the plea was long, he prayed he might have time to plead. — — - 

HaLz, Chief Fuſtice. I ſpeak my mind plainly, that an action Juen of ele 


- - 2 2 done by him in 
will not lie; for a certiorari and an habeas corpus, whereby the the charatier of 
and ings are removed hither, ey e 
writ of error in the caſe of an erroneous ju t given $, c. poſt. 134 
by a, Judge which is reverſed by a writ of error, n 
have an action of falſe impriſonment againſt the Ju 0, 13. a 
nor againſt the officer neither. The habeas and writ of * C. Vauwh- 


error, though it doth make void the judgment, it doth not make 3 J. Keb. 
the awarding of the eſs void to hat ; and the matter 323. 
was done in a of juſtice : they will have but a cold buſi- 5. C. Freem. 2. 
neſs of it. An habeas corpus and certiorari is a writ of right, the r 145: 134+ 
3 party can bring,—So day was given to Wer: Mos. 18. ; 
e. „% 
12. 1 2. Bl. Rep. 1145, 1. Ld, Ray. 4 463. 479. Cowp. 476. Jaa , 
Sutton, 1. Term Rep. 493 | 
Lord Teynham againſt Mullins. Caſe 21. 
Hilary Term, 28. 26. Car. 2. Roll 28. 18 : 


TRIAL Ar BAR about a fraudulent deed {a).—HaLs, 4 
Chief Tuſtice. There are three things to be confidered, ,,tuuuery, and 


fraud, ation, and bona fide : now the bona fide is te yet not ſrauds- 


to fraud. I remember a caſe in Twine's Caſe (v); if the fon l. 


uſtice. 9 

24. Eq. Rep, 122, Prec. in, Chan. $4. 10. Mod. 247. 469. 471. 478. 439, 497. 1, Vern. 46. 
rr Caſes Temp. Talb. 63. Comyns, 255. 1. Peer. Wms. 60. 204. 34 $77+ 587. 
2. Peer. Ws. 171. 265. 458. 464. 606. 3. Peer. Wms. 222. 337,—A voluntary deed may be 
good againſt the party who made it, though it might be ſet afide as againſt creditors or a fair p 


chaſor. Boughton v. Boughton, in chancery, 5. December, 1739, reported 1. Atkins, 62 g. 


(s) The caſe was thus: Lord Teyn- the ſecond fon was fraudulent 2s againſt 
bam, being ſeiſed in fee, in confideration a purchaſer with notice of the ſertlement, 
a covenant being inſerted in the convey- 
ance to him againſt all incumbrances, 
ſave this to the ſecond ſon, 
againſt which he had taken a collateral 
ſecurity ?—Txz CoynT were of opinion, 
that the deed, as to this remainder, was 
not fraudulent, See Cadogan v. Kennet, 
Cowp. 434. ; Doe v. Routledge, Cowp. 
705. 3 SKephens . Oliver, 2. Brown's 
Chan. Caſes, go. ; Evelyn v. Templar, 
2. Brown's Chan, Caſes, 148. 3. Brown's 
Chan. Caſes, 12, | 

(5) 3. Co. $a, Cro. Jac. 179. 


K - Blackbourne 
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*[ 120 ] 

| Caſe 22.  * Blackburne againſt Graves. 

> Hlilam Terms 24. & 25. Car. 2. Roll 1216. = 
A copybolder FPROVER for one hundred loads of wood. On not "guilty 
having a daugh- eaded, a fpeciaFverdi& was found, that the lands are . 
ter by his firft | op- 
wiſe, and a fon hold and ſurrendered to the uſe of one for eleven years, 
anda daughter remainder for five years to the daughter, the remainder to the 
by his ſecond right heirs of the tenant for eleven years. The eleven years ex- 
wiſe, farrenders pire; the daughter is admitted; the five years expire: and there 
— ing a ſon and daughter by one venter, and a fon by another 
for five years, venter, the ſon of the firſt venter dies before admittance, and the 
with remainder daughter of the firſt venter and her huſband bring trever for cut- - 


The 6aughter is The queſtion was, If the admittance of tenant for years was 

| ws wag A the admittance of the ſon in remainder ? a Fl 

der years en- LEVIx Zz. I conceive it is; and then the ſon. is ſeiſed, and the 
pire. The ad- daughter of the whole blood is his heir; and he cited the caſe of 
Pan ot Gypping v. Bunny (a). - - 2 85 

admittanceof Wr, Fuftice. The eſtate is bound by the ſurrender. 


the ſon in re- 


mainder as right HATE, Chief Juſtice. If 2 man doth ſurrender to the uſe of 
. . Jobn Styles, till admitted there is no eſtate in him, but remains 
creates a poſt ſlo in the ſurrenderor; but he hath a right to have an admittance : 
fratris, which if a ſurrender be to J. S. and his heirs, his heir is in without ad- 
8 — if J. S. dies. About this there hath 1 been di- 
te io dau verſity of opinions, but the better opinion hath according to 
L þ..rars; hf Lonxp Coxe's opinion. I do not fon by eee, why the 
only ; and not Admiſſion of tenant for life or years ſhould not be the admittance 
ta his two fiſters of all in remainder, for fines are to be paid, notwithſtanding, by 
together, anbei the particular remainders; and fo the Books ſay it ſhall be no pre- 
3 judice to the lord. | +2266 Sgil 
conſeruttive ad- Tywispzx, Juſtice. I think it is that the admiſſion 
ODT of leſſee for — 2 admi ſſion Los for as in 
- . thall not preju- à Caſe of po . ſo that the ſiſter ſhall 
3 eher e the eſtate is bound, and goes to him in remain- 
3. C. ante, 102. 4 | 175 
Hax, Chi ce. It ſhall not prejudice the lord; for if 2 
8. C. 3. Keb. 7 5 
206 20% fine be aſſeſſed r — "oy 
8. C. 1. Vent. but if a fine be aſſeſſed only for a parti eſtate, the lord ought 
—— 3 to have anpther. If a ſurrender be to the uſe of A. for life, the 
xo79. | Temainder to his eldeſt ſon, &c. or to the uſe of A. and his heirs, 
and then A. * dies, the eſtate is in the ſon without admittance, 
* [ 121 J whether he take by picrchaſe or deſcent —And judgment was gives 
S. C. 2. Danv. accordingly. oY we | | * 
3 Dyer, E . e Mer, 3. Leon. Leon, 38. 
22. * 6 0 126. 2 „ 
88 308. > Rel: Abe. zen. 1. And. 1 — 1 his: Wine. 6 nn. 
102 1224. Stra. 445. 497+ 1. Burr. 212. Gilb, Tenures, 162. 194. Dyer, 291. | 
a ( C. Eliz. 504. Moor, 465. Gould>b. gg. „ 


Lond 


Eaſter Term, 26. Car. 2. In . 8 
Draper againſt Bridwell. ect er n 
Laie Terw, 26, Car. 2. Rell ga. 9 "|< 


A held, that an action of debt will he en De ca 
nen | pan A. arent 


error 


1 0 8 . Doug). 6. 


— 


| WISDEN 7. They in the tual court will Ratings 
15 ſentence 2 Vale for ratings, weh the * et 86 — Rs 


Peers axainf reer. Ne Fa ee 


e II. C. 3. Keb. 
4. 28h. 333. 

= 2 W * 

1 * Fare” Nee. = 1 Cale 35. 

wok ice, faid, That actions perſonall Tranfitory ac- 

— — a 2 
— my te party live in 

| "TIN Keb. 333. Cowp. 177, 

The 3 of London againſt Depeſtre. Cate 26. 

PALE . ice. Shew a precedent where a; man enn Ly.yager is 
HA TER ht upon a preſcription 224 
duty; eee R Fon Famgot — 


wage your law - tion for © 
duty.—8. C. 3. 3 8. C. — 106. e. 1. Vent, 261. 3. Mod. 303 It. 
187. 12. Mod, 669. 68 1. 1+ Ld. Ray. 500. 2. Ld, Ray. 994. | | 


Were re r | 


by 2 4146 8 +4 


Pybus apainſt Mitford. . OM at 


Hax, Chief of Juſt ice, delivered his opinion, WY LDE; RAtNS- 1 4 covenant 

Ian and *w1SDEN, Fuffices, having firſt delivered their's. 2 —_ 
HALR. I think 5 to be given for the defend- © theheirs mals 
ant, whether the fon take by dyfcent or by ee. I ſhall di- . ofthe body 

vide the caſe; Fixer; Whether: the 0 Joh take by deſcent ? , ofthe id 4 


StconDLy, Admitting he doth not, whetl er he-can take by pur- 4 5, be begot= 
* 2 muſt make a great difference between conveyances «* ten, on the 

— way of uſe; and at common law. A man cannot con- * body ol. 
ke. to himſelf an eftate by a conveyance at common law, but by « 2 


with rever- 


way of uſe he may. But now in our caſe here doth return by ope- 4 gon to his 


* own right heirs,”* A. ſhall take an eſtate for lie by implication, in order to make a good remainder 
in tail.—-$, C. ante, 98. $. C. poſt. 159. S. C. 3. Keb. 239. 316. 338. 8. C. 3. Lev. 75. 
8. C. Ray. 228. 8. C. 1. Vent. 372. 8. C. 1. Freem, 351, 369, Poſt, 237. Prec. in Chan, 
$4 342. 467. 2. Salk. 679. 6. Mod. 134 2 854. J- Salk, 336. 11. Mod, 189. 


2. Peer. Wms. 1. 
K 2 | ration 


* 


C2] Eaſter Term; 26, Cat. 4. In B. R. 


2 ration of law, an eſtate to Afichael ſor his life, ® which is CON« 
ined with the limitation to his heirs. The reaſon is, Becauſe a 
_ ae chore eaves Hep inten 
Dev, 99. to is 

TE "” that the uſe being never out of cles, hath the old uſe, and 
ſoit muſt be a contingent uſe to the heirs of his body. But I ay, 
Wee are not here to-raiſe anew eſtate in the covenantor, but to 
——— for the old eſtate is to be made 

to ſerve-the limitation. Further objection is, 
old eſtate in fee; as if a man deviſe inis land? 
heir is in of the old eſtate. But I anſwer, If he 
for muſt Nhe it fo; as in Hutten, fal. bo. $5, 
i 1. Roll, Ar. 1 89 
a feoffment to the uſe of the T body of 

the feofor, the feoffor hath an eſtate-tail in him; Pannell v. 
eld v. Englefield (b). enen I comme 
Wk tes e — 


() Moor, 303- rer * jection is, that it is limited 
Poph. d. to-the heir, when no heir in — — 

7. Co. 11. Y 
© +50 — — had 
4. Leon. 135. nl be Ce be intended, that be 6d — — 
169. law, becauſe he did ſpecially limit it. 

Cafe 26. Craig againſt Neuen i 
Re of | / ; AT BAR or AN ASSISE for the at mace”s plac 
— for in the houſe of commons. The plaintiff had his read; 


difturbance of 
iu fol. and THE COURT afked, If they could prove fein? To which the 
COONS rr 


of ſeiſa in an —— 
eee | 


the 
SD The counſel for the plaintiff much that the recovery 
7. Aol. Abt, And execution had of N eule $0. e- 


W 2. Salk, 463, Cowp. 503. 3 
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It was objected, ® that the plaintiff was never inveſted into the Ia an fee 
office. HA x ſaid, an inveſtiture does not make an officer when officethe party 

he is created by ps as this is; but he is an officer preſently, = def 

. Butif he were an herald at arms (ds in Segar”s Caſe), he r 
muſt be inveſted before he can be an officer : a perſon is an officer by patear he is 


before he is ſworn. The defendant is the pernor of the profits, is by the crea- 
Tue Jun Nef ford it f ig ee eee tom: 

The Jury it recially. he olaine Pose 

to be nontait; bacente of the delay by's ach vendilh 


12. Mod. 199. Fitzg- 293. 3. Bac. Abr, 726, 2. LdyRay, 3. 259+ 263. 563. 
2. Bl, Com. 317+ | R — | 


And Taz Covnr told them, could not withdraw a juror A juror canoe * * 
in an aße, for then the aſſiſe would be depending, — 
The Rall of the action upon theeaſe was in Michoelmas Term, * + 

in the nineteenth year of Charles the Second, Roll 557. | 


- - 
o * ,& = 8 - 


! 


K 3 TRINITY 


* R 1 N 1 1 * 7 E R M, 


| The Fifteenth of Charles the WY 


-> 25 | a «2 


The Exchequer Chaniber. 


Ne) 9.7 Jon % 


42 


Line's "BIAS : a. net 


Sir Robert Forbes, Kar. Chief Juftice, ds John Vaughan, Kar. Chief Jufice, 


Sir Tho. Mallett, Xr. (a) Sir Robert Hyde, Nu. 
Tho. Twiſden, Kar, 7 Jufices. Sir Tho. Tyrrell, Kar. Fufbices, 
N ad, Wyndham, Ke. Samuel Brown, ft 
Excnzapzx. 


Sir Orlando Bridgman, Nur. Chief Baron. 
Sir Edward Atkins, Nut. 
Sir Chriſtopher Turner, Kur. . Barons. 
Sir Richard Rainsford, Kut. 
(a) Ms, Jverrcs Marzzrr, by reaſon of bis age, was diſcharged from his 
office on Tueſday 1 $a 1663. 


/ 


— CCC —— — 


[124] Tu ARGUMENT OF MR, JUSTICE HYDE, IN THE CASE or 


Caſe 1 Manby againſt Scott. 
Trinity Term, 1659. Roll 1469. 
x Tu the Exchequer Chamber. 
If a wiſe e., [YDE, ui, A Eu covert departs from hor buf, 
and, on her „ continues abſent from him di- 
haſbaadreſufing : afterwards the wife defires to cohabit with 


— den apain, but the hütandrehüſes to admit ber; and from 


from him ; and during this ſeparation, a tradeſman furniſh her with goods contrary to the 
| expreſs probibition of the huſband, the huſband is not liable to pay for them, although they are found 
to be ße for his wile, and ſhe has no ſeparate maintenance.—S, C. 1. Keb. 69. $0, 206, 337+ 


362. 383, 439+ 447- 482, 8. C. 2, Sid, 199, to 130. 8. C. 1, L, 4. 8. C. 1. Bac. Abr. 296- 


Trinity Term, 15. Car. 2. In C's. 


; 8 IF 5» 
that time the wife lives ſeparate from him. During this fepar> Manny 
ton, the huſband forbids a tradeſman of London to truſt his wife ag#. 
with any goods or wares; yet for divers years before and after- rr 
wards, allows his wife no maintenance. The tradeſman, contrary 2. Vent. 24. 4. 
to the prohibition of the huſband, ſells and delivers divers wares * Vent. 253. 
to the wife upon credit, at a reaſonable price; and the wares fo — 3 
| fold and delivered to the wife are neceſſary for her, and ſuitable to Lab. 126. 
tte degree of her huſband. The wares are not paid for; where- March: 60. 82. 

fore the tradeſman brings an . the caſe againſt the huſ- Styles, 18. 
band; and declares, that the huſband was indebted to him inforty Bade 756: 

for divers wares and merchandizes formerly to the huſband , nou? be. 6. 

fold and delivered; and that the huſband, in conſideration thereof, 1. Leon. 3 12. 
did promiſe to pay him the faid forty pounds; that the huſband Cro. Car. 254- 
hath not paid the fame to him, although thereunto required; and 355-49 _ 
for that money the adtion is brought againſt the huſband. And, mg 7 
Whether this action will lie againſt the huſband for the wares thus 6. Mod. 210. 
ſold and delivered to the wife, againſt the will, and contrary to the g. Mod. 31. 42. 
prohibition of the huſband, or not ? is the queſtion. pe OO 5 


Tais CASE is the meaneſt that ever received reſolution in this 70. 163. 205. 
place; but as the fame is now handled, it is of as great conſe- 248. 

uence to all the king's people of this realm, as any caſe can be. 1. Mat 41. 
t concerns every individual perſon of both ſexes that is, or 353. 603, 
hereafter ſhall & be, married within this kingdom, in the firſt and *[ 

neareſt relation, that is, betwixt mex and wife. The boly Au l 126 1 
of matrimony was ordained by Almighty God in Paradiſe, before Gb. Eq. Rep. 
the Fall of Many fi ifying to us, that myſtical union which i 3 
corn Obriſt and ts Chinch; and fo E is the firſt relation + and 7 
when two perſons are joined in that holy ſtate, they twain become Abr. Ed. 6r. 
one fleſh; and fo it is the neareſt relation. I his caſe toucheth 1-L4. 

the man, in point of his power and dominion over his wife ; and 2 La. Ray. 
it concerns the woman, in point of her ſubſtance and livelihood. e 
I will deliver my opinion plainly and freely, according as I con- 645. 706. 
ceive the law to be, without favouring the one, or courting the 2. Strange, 875. 
other ſex. I hold, that judgment t to be given for the de- 1122. 1214- 
fendant. The cafc hath been fo fully argued, and al the autho- *; * * 
* Tities ſo particularly vouched by my brothers, I 3. Peer. Was. 
delivered their opinions, that nothing · is left for me to ſay, hi 

hath not been fi by. chem in better terms than I can expreſs 49. 413. 
myſelf. It will be a trouble to your lordſhips for me to repeat 
their arguments, and yet without doing ſo, it will be impoſſible 

for me to ſpeak any thing to the purpoſe. It ſhall be m - 
vour, therefore, rather to anſwer the reaſons and objeions | 
given and made by my two brothers, who have ſo copiouſſy ar- 
gued for the woman's power, than to argue the caſe on the fame 


I area WW cage crys ork contract made 
y her without the authority or affect of her buſbund precedent 


(«) Sec Lone Cutz Banox Har n's argument at length, 2. Bac, Abr. 296. * 
K 4 


or 


Fo 


269. 273+ 339% 
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either expreſs ied. But the queſtion 
mt, either expres or implied. But the queſtion inths 


nes made without the conſent, and contrary to the 
hibition of her huſband, ſhall bind her huſband ? pu 


Fixer, I hold, that the huſband ſhall not be c chtyd'Vy 60 


S canes ob: 


SECONDLY, Admit the huſband were cha generally by 
ſuch a contract; yet I conceive that this action doth not lie for 
tha — as this declaration is, and as this verdict is found 
againſt the defendant in this particular caſe. 


L Fox THE Luna 22 ift, contract, or bargain, is, 
26 | mins an Dis or bargainor wills, 
| | ſhall have the b . wile boa, for, and 


to that definition of Six EnwarD Cort (c), 

— ns but a feme covert cannot 
t a mind lo ele without her huſ- 
_— is under, and ſubj 


6) Plowd. 27. . 


vs Poa ay. eden mme ) Con. & BI ver. x6. 
351+ pl. 


4) Dr. & St. c. 6. fo. 10. 
- 5. « ſent 


by 
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a ſerit of her huſband, although it come to the uſe of the huſ- Mrs 
« band, yet the contract is void, and ſhall not charge the huſ- giv 
« hand; but if a man command or licenſe his wife to things 2 
« neceſſary, or agree that ſhe ſhall buy, he ſhall be by this 

« command or licence (a.. Which proves, that it is not the 
buying or contract of the wife which binds or charges the huſband 

(for that is void in itſelf), but “the command or licenſe of the * 127 } 
huſband which makes it the contract or bargain of the huſband. 

As to my BROTHER T w1sDEN ſaying, that “ all thoſe Books are 

| « where the wife deals or trades as a factor to her huſband, and all 

« grounded upon that reaſon,” the words themſelves prove the con- 


> 
— and contract of the wife without the knowledge or con · 7 
1: of her bufband, nnd e buyi or contract had by the wife k 
with allowance or command of the huſband. In the firſt caſe, 
the buying or contract is void; in the other, the allowance or 
command makes it as the contract or bargain of the huſ- 
band : beſides, weigh the inconveniencies which would follow if 
' I 1 ht to See the caſe of 


the one way or the other. Judges, in 


caſes depending before them, are to 
ings i ; an ab inconvententi is to 
2 i b. Then examine S 


encies which enſue, if the law were according to my bro- 
thers TwisDen and TynIETL's opinions: if the contract or 
— ary the wife made without the allowance or conſent of the 


_ the advice or allowance of her huſband :' and is ſuch power 


ſuitable to the ju of Almighty God inflited upon woman 
for being firſt in r be to thy 
« huſband, and he ſhall rule over thee.” Will wives depend on the 


kindneſs and favours of their huſbandg, or be obſervant towards 
them as they ought to be, if ſuch à power be put into their 
hands ? | * [ 128 ] 
F * SECONDLY, Admit that in truth the wife wants neceſſary ap - year-Book 

parel, woollen and linen, and thereupon ſhe goes into Pater-agfer- 15. | 


| pl. 30. Be. 
Brownl, 47. Allen, 61. Litt. Rep. 30% Hutt. tog. 1. Roll. Abr. 350, Salk. 116, 
2 Ld, Ray. 06. 6. Mod. 171. 2. Show. 283. Stra. 647. 706. $75. 1. Bac. Abr. 295+ 


(a) 21, Hen. 7, pl. 70. F. N. B. 120. Old. N. B. Ca. 2. Roll. Abr. 357. 
(5) Plowd, 279. 379 — | 
| TOW, 


cloaths; thence goes into Cheapfide, and takes up linen 
there in like manner; and alſo goes into 2 third ſtreet, and fits 
herſelf with ribbands, and other neceſſaries ſuitable to her occa- 


of the commodities to furniſh herſelf with money to go 
abroad to Hyde-park, to ſcore at gleeke, or the like. Next morn- 
— 


this woman into ſome other part of London, 
— 2 —— of apparel takes more 
wares upon truſt, as ſhe had done the day ; after the fame 
manner ſhe goes 


; huſband be chargeable and liable to 
one of theſe, if the contract of the wife doth bind him? 


or ſecond, if the wife's contract ſhall bind him; and where this 


Will end no man can divine or foreſee. As for my BRoTHER | 


- TYRRELL an incon- 
« venience may follow thereon,” that is true: but we ought to 
- foreſee and 


*[ 129} 
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© 
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huſband to ſupply her with money to buy i 
provide for her; or that the huſband denied, refuſed, or 
ected to do it. Beſides, although it be true, that the huſ- 
is bound to maintain his wife, yet that is with this limi- 
tation, viz. ſo long as ſhe keeps the ſtation wherein the law hath 
placed her; ſo long as ſhe continues a help-meet to him; for if 
a woman of her own head, without the allowance or ju 


Fa & 
3 f . 


of the Church, which hath united them in the holy ſtate of matri- 


wony, and which only can ſeparate that, or diſſolve this union, 
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from her huſband {| his will, be the pretence what it 
Get 


thereby put out of the huſband's protection; 
fo that during this unlawful ſeparation, ſhe is no of her 


Maxzy - 
againſt 
SCOTT. 


huſband's care, charge, or family. The king is the of the des the caſe f 


commonwealth : his office is, and he is ef gh; 8 


. his ſubjects in their perſons, 
and on that be eas is faid whe within the 


king's 


every man ma 
dave no or recovery 
The huſband L. he bend ofthe wife ea is the 


ag 
is but, juſt» that the. law for this offence ſhould put ber in the 
plight in the petit commonwealth of the houſchold, that it 


commonwealth 

of the realm; i ording to * the civil law, NAMELY," 
« Fi uxor propria (fine culpd mariti) —— non 
« tenetur maritus extunc ei extra con | aligua- 


. — ring 1 
« ex culpa ſua extra viri conſortium of 

« Nur riæ ſunt conjunttio maris et famine, et 7 be 
« vini et humani juris communicatio*(b).” 'FuzrTA (c), ſpeaking 
of Appeals, hath this expreſſion : © Farming de morte viri ſui inter 
« brachia ſua interfecti, et non aliter potuit appellare.” Bux ac- 
TON (d) is much to the ſame purpoſe ; © Non ni in duobus ca- 
4 2 femina lum habeat, SCILICET, n ni de vialentid 


© corperi ſus illata, ficut de raptu et de morte viri et: 
* © inter — fg 7 2 — — 
ſuitable thereunto, s8CILICET, “ venit idem A. B. et nequiter et 


© in felonid, c. occidit ipſum virum ſuum inter brachia ſua, c.“ 
By the words « inter brachia ſua,” in thoſe ancient authors, is 


n 8 | 


= 7 — 


* [130] 


7 


underſtood the viſe, which the dead perſon lawfully hd in poſ- | 


ſeflion at the. time of his death; for ſhe ought to be his 
right, and alſo in poſſeflion (+). The words of the writ are ob- 
ſervable ; *vecidit virum ſuum inter brachia Jua,” and prove that 
the woman ought to be © inter brachia viri ſui, or otherwiſe ſhe 
hath not the privilege of a wife. By an argument & pars, as the 
wife ſhall not have remedy againſt the murderer of buſband 
ng $116 if he were not inter brachia qua at the time of 
his death, part ratione ſhe ſhall nat have ſupport or maintenance 


(a) The Year-Book 27. Edw. 3. pl. 3. (4) Bk. 3. ch. 24. £ 148. 
t r % Com. 8. Mag. Charta, fo. 68. 
Fo 5. 33˙ a 


from 


1 


BH 


Hon 


Dy. i 


THE 1 5 


_ 


bit.” 


a 


procur 


fue licitt 


v4 


| gram a 


2. In C. S. 
y my brother Ty REI 
departure was, . 


put herſelf extra brachia 


ji 


b 


e fas" alis. 


anſwer 
huſband 
corpor, 


1g afrons * 


CE 


2 


1 0 


ae 


Thereto 


Nee 


7 


en B. coram te 
hbonefte tractabit 


oa 


et 


idem A. 


will. But it is objected 
not in whoſe default this 


2s 
ad 


5 
I 


2 
: 
£ 
s 
11 
41 
Ta 
a 


—— 


axon 
Scor r. 


o 


+ 282+ 3 Atk. 547- 
(e) K. Peter, ch. H. ver. 4. Ephel. 


% Uu. 78. 1. Ch, Rep. 44- 
n. 


Vern. 493- 96. 
295+ 547+ 


) 2. Sid. 129. . Salk. 118. 2. 
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Mare (caſe being of eccleſiaſtical conuſance. Is it * any ftrange. 
nei or diſparagetnent to the common pleas, to ſend à 

or. or other felon taken in the court, to the king's bench to be 

| indifted ? or to the king's bench, to- ſend a woman to the 

to recover her dower? Why is it more ſtrange for 

the common-law to ſend. a woman to the ordinary to determine 

differences betwixt her and her huſband: touching matters of m- 

twWtrimonp, than for our courts at common law to write to the ordi- 

muy to certiſy marriage, baſtarah, or the like, where iſſue is join- 

ed on theſe points in the king's courts ? for although the pro- 

ing and proceſs in the eceleſiaſtical courts are in the names 

: | . of the biſhops, yet theſe courts are the king's courts, and the law 

} | by which they proceed is the king's law (4) But the reaſon in 

: _ both caſes is, guia bj ene copgmitio ad forum ſpectat eccle. 

: faafticum (b. A ing to of Bracton (c and Staund- 

ford (d), ſunt caſus ſpirituales in quibus judex ſecularis non habet 

cagnitionem neque. executionem, quia non habet toercionem : In his 


enim caſubus. ſpectot cognitis ad judices: ecclefiaſticos gui repunt et 
defendunt — And — ner" — Caſe ſe). 


As in temporal cauſes the ki the mouth of his judges in 
his courts rr temporal — ſo in 
cauſes eccleſiaſtical and. ſpiritual (the conuſance whereof h 
not to the common law) they are decided and determined by th 
_ eccleſiaftical-judges, according to the king's eceleſiaſtical Es; 
and that cauſes matrimon 5 and the di between huſ- 
band and wife touching - alimony, or maintenance for the wife 
- (which are dependant upon, or incident to matrimony) are all of 
eeecece.ccleſiaſtical, and not of ſecular conuſance, is evident by the 
_ BraQton, bk. a. Books and authorities'of our laws: 4 De cauſd iq ficut 
6. 20. lo. 72. nec de cauſt matrimeniali, curia regia ſe nan intromittat, ſed in 
See the ſtatute (4 foro ecclefraſtico. debet placitum terminari -” All cauſes teſta- 
24. Hen. N. c. 1 cauſes of matrimony, by the laws cuſtoms of 
the realm, do belong to the ſpiritual juriſdiftion.. The words of 
the writ of prohibition granted in ſuch cafes are, « Placita de ca. 
A tallis, et debitis que ſunt de teftamento vel matrimonio, ſpectant 
- © ad forum ecclefiaſticum.” In a fuit commenced by a woman 
a agæainſt her hufband before the commiſſioners for eceſeſiaſtical 
[134 J e for alimony, a prohibition * was prayed and be- 


* 


cauſe it is a 1 brought and proſecuted before the 
SeeDrake's Cafe, ordinary. In-which if the party find himſelf grieved, he-may 
_ relief by appeal unto the ſuperior court; and that he cannot 
have. upon a ſentence given in the high-commiſſion court. But 

it is objected by my brothers TYzRELL and TwIs Dx, that the 

_remedy in the eccleſiaſtical court is not ſufficient ; for if the huſ- 

band will not obey the ſentence of the ordinary, it is but excom- 

_ munication for his contumacy, and that will neither feed nor 

clothe the wife. Are the cenſures of the holy mother - THE 


(«) Cawdrie's Caſe, 5. Co. 29. . n fi 
„) Year-Book, 40+ Hen, 6. Od (4) Folio . 


B. Ent. 283. (e) 5 Co. 9. 
My | Cnunxcn 
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 CyvRkcn grown of ſo little account with us, or the ſeparation 
6 communione fidelium become fo contemptible, as to be Nlighted 
with but excommunication? Hath our law provided 1 2 
penal, or can it give any jud t ſo fearful as this? With us the 
rule is, Commuttutur Mareſcal. or, Priſon. de Fleet. There the ſen- 
tence is, Traditur Satane. Which jud is more penal? Take 
him Gaoler, till he pay THE DEBT: or, Take him Devil, till he obey 
THE CHURCH. 1 t is warranted by the rule 
of ST. PAUL — — livered unto Satan; where - 
upon the Comment ſays, ( anathema ab i on ro x 
«of ecclefia) recidit (. * Trudam 7 64 — 
« excommunicatis in oratione, aut cibo, aut potu, aut eſculo commu- 
« nicet, nec ave eis dicat (c). As much is ſaid by our law, and'it 
is to the ſame effect: Excommunicato interdicitur omnis attus 


« legitimus, ita quod agere non poteft, nec aliquem convenire cum 


« jpſe, nec orare, nec lagui, nec palam nec abſconditt veſci licet.“ 
T2 SECOND GROUND. of the = of — is the 
law of England; and it is a ground in the law of England, that 
he who is accurſed ſhall not maintain any action (4). Where a 
man is excommunicated by the law of the Church, if he ſue any ac- 
tion, real or perſonal, the tenant or defendant may plead, that he 
is excommunicated, and demand judgment, if he ſhall be an- 
2 The ſentence is ſet forth at large in the old ſtatute- 
book of MONA CHARTA, and is entitled, © Sententia lata ſu- 

Chartas,” NAMELY, © Authoritate Dei Patris Omnipotentis, et 
Filii, et Spiritiis Sancti excommunicamus,anathemetizamus,et q limi- 
nibus Sante Matris Eccigſiæ ſegugſtramur omnes illos, c (J).“ 


—4 
Korn. 


. off from theunit ® { 135 


of the Church, and excommunicated, ought to be taken by the 
multitude as a heathen and a publican, until he be openly recon- 
ciled by. penance (g). And this is grounded on the of our 
Bleſſed Saviour, Die Eecieſæ; and, © If he negleR to hear the 
Church, let him be as an heathen and publican (h).“ Shall a man 
be accurſed, barred of the company or ſociety of Chriſtians, cut 
off from the body of Chriſt, accounted as a heathen and publican, 
for not ing maintenance to his wife, when the Church en- 
Joins him ſo to do; and ſhall not this be accounted a ſufficient re- 
medy for the wife? I fear it is the want of religion, and due cre- 
dence to the cenſures of the Church, which occaſions this objec- 
or ET RI eee ee If law for her re- 
Tux LAST MATTER to be anſwered, is rather the opinion of 
my brothers TwisDen and TYRRELL in their ments, than 
an objection in this caſe ; namely, if an action upon the caſe doth not 
lie againft the huſband upon the contract of the wife for neceſſary 


(a) 1. Ep. Cor. ch. vth, ver. 5. (e) Lit. 201. | 
0 Cauſa 3. queſt. 4. Cam. Egell. (F) 12. Hen. 3. pl. 146. | 
(e) Cauſa 2. qu. 3. can. excom. ) Ads, ch. 33. confirmed by the 
Bzacton, bk, 5+ © 25. f. 42+ ſtatute 13. Elia. C. a | 
(4) Dr, & St. 11. | X (5) St. Math. c. Xvili. ver. 17: 


apparel, 
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apparel, yet an action of treuer and converfion doth lie againſt him 
| ere 
ing. If the law ſhould be fo, it were a converſion with a 
witneſs; for then the huſband ſhould ſeem to be ſub poteftate fr. 
mine : he might in the words of Sr. PAUL, & I would 
« have you know, the head of the woman is the man.” Butif 
the wife ſhall ſec his cap, or lay his headſhip in the gaol, it ſhall 
; not be in the power of the h to prevent or avoid it. One 
8 kind of di vorce between huſband and wife is, a Wor) 1 
E is bro inſt them, and the huſband only appears, and pro- 
WP: reer 
ſhe can never purchaſe her pardon, or reverſe the outlawry, untefs 
the huſband will appear; fo that if the huſband pleaſe he is di. 
vorced (a). If the wife be outlawed by erroneous proceſs, and 
. the huſband will not bring a writ of error, he may by this way be 
rid of a ſhrew, and that doth countervail a divorce (50. By theſe 
Books it appears, that the law puts a power in the huſband to be 
rid of his wife, and provides a remedy to tame a ſhrew; but I ne- 
ver heard before, that the law hath left it in the power of the wiſe 
* [ 136 J *9do ſo by her huſband ; and 1 do not remember that my bro- 
| thers did vouch any authority, or give any-reaſon for maintenance 
of their opinions; and therefore I may with freedom deny the 
law to be as they have faid. Beſides, the nature of an action of 
CR SIE Roan: The count is, "That the 


them to his own uſe z ſo that an action is grounded a torong 
ſuppoſed to be done by the defendant, in converting n 
the plaimtiff knowingly to his own uſe, againſt the will of the 
plaintiff : 6d that is he rebfan whey the plaintiff in that action 
muſt prove a demand of the goods, and an actual converſion by the 
de or elſe he fails in the action. In an action on the caſe, 
for that the defendant did find the goods of the plaintiff, and de- 
hvered them to perſons 1 « non dalileravit modo et for- 

n is no plea, without ſaying © net gritty,” where the thi 
reits in feaſance. And if the action be, That _ SID 
poſſeſied ut de bonis propriis, and the defendant did find and con- 
vert them to his own uſe; it is no plea, that the plaintiff was not 
poſſeſſed ut de bonis proprits, but he muſt plead “ not guilty” to 
*  ÞAhe miſdemeanor, and give the other matter in evidence. In rxo- 
| VER the plaintiff declares, that he was poſſeſſed of fuch goods, and 
cuz loſt them, and the defendant found them, and converted 
Co. Lit. 233. a. them to bis own uſ ; the defendant pleaded that the plaintiff gaged 
* *. 651. the goods to him for ten pounds, and that he detained the goods 
for ten pounds: this is no plea; but he ought to plead © not guilty,” 
and give this matter in evidence; for the action ſuppoſes a wrong 
(«) 14. Hen. 6. pl. 14. 4. - £ 
) . Zw. 4. ph 4a 12, Mod. 444 


” — ? 
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which the defendant ought to anſwer. tt age regs is done Mane 

to the plaintiff ifl/vur caſe, When he himſelf ſells and delivers the _ 
It is not unlike the caſe where two men, by mutual con- 2 

ent, wreſtle or play at fbt- ball ther ; will an action of aſſault | 0 

and battery lie for the one againſt the other, when the act is 

done by their mutual agreement beforehand? Put the "caſe of 

a ſile made to a man upon credit, where the veridee prothiſes to 

for the goods at Mrebaelmas, but fails to pay the money 


AC- 
—— ſhall the ſaleſman have trover againſt the vendee, [ 137 1 
becauſe he pays not the money at the day? And will the fale to | 
this ſeme covert alter the caſe, or the law, as to the action? It is 
true, that for a converſion by the woman before coverture, or by 
the wife during the coverture, an action of trover lies againſt the 
huſband and wifg 3 but this is for a converſion by when 
ſhe takes the and conferts them againſt the will of the 


sen thy enotey eee and ſhall not bring 
wer for the goods. If an infont give or ſell goods, and deliver 
them with his own hand, he ſhall have no action of treſpaſs againſt 
the donee or vendee, by reaſon of the delivery (5) * but if an in- 
fant give or ſell and che vendee or donee take them by force 
of the 1 e, the infant may have an action of treſpaſs 
= neem 
keeper, againft his will, upon pretence of buying them, an 
rr rr {eli the goods to x 
the wife upon truſt, and deliver the goods to her, he thall not 
have an action of treſpaſs againſt the huſband by reaſon of this 
delivery. If a man take my wife and clothe her, this amounts to Cro. Car. 3443 
2 gift of the apparel to her; and I may take my wife with the ap- Finch, 22. 
parel, and no action lies againſt me: by: the fame reaſon when a 11. Hen. 4. 
man delivers ſtuff, or other wares to my wife, knowing her to be P- 53. 
2 feme covert, to make apparel, without my privity or allow- 
zuce, this ſhall be confirtaito be a gift of UG Fef to bes, and 1 
{hall not be charged in any action for it : beſides, conſider the in- 
conveniencies which will follow; if an action of trover ſhould be 
22ainft the huſband ; ſor then the huſband ſhalt be barred” of all 
tiole helps which my brothers (who maintain that opinion) have 
allowed to him, and have made reaſons for which an action of the 
. — | 8 | 
(a) Remis and Humfrey's Cafe, 3. Latch. 10. 3. Mod. $16. Ante, 49. 
Keb. 29g. Perkins, 22. 19. 3. Bac. Abr. 1399 
(5) 22. Hen. 7. pl. 39. 26. Hen. 8. 140. 3- Barr. 1794. - | 
bl. 2, Hob. 2. Ken. Rep. .. . 
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5 Salk. 113. poor man! what a judicature is ſet up here to | 
. Lene between huſband and wife! The wiſe will 


EF 
LiF 


oF: 
DE 
1 
4 
j 
| 
q! 


7 
4 
f 
f 
[ 
1 
4 


43 
] 
I 
4 
7 
E 
1 
5 
4 
2 


Lu then ſue the buſband for the money, Are not a jury of da- 
and milliners bound to favour the mercer or 


bleneſs ourt ; for that is 
whereof the jurors have no conuſance. Leſſee for life of a houſe 


8 * goods therein, makes his executors, and dies; who- 
*[ 139) ever hath the houſe after his death, yet his executors ſhall have 


2, 
F 
f 
8 
8 f 
8 
3 


ſervices, if the queſtion be, Whether the ſame be reaſonable, or 


N”! (0) Un Snag; £0425 17 He 22 
0 Go. Lit. 36. b. Se alſo ante, page 27. caſe 73. note (). | 
5 * rt 


_ 


Trinity Term, 15. Car. 2. In C. S. 
For reaſonableneſs belongs to the knowledge of the law. Maur __ 
Tleſter for Iiſe makes a leaſe for years, and dies within the term; _— 
in an action of treſpaſs, brought by the firſt leſſor againſt the leſſee Caſe; 
for years, he ought by his plea to ſet forth what day his lefſordied, 4. Co. 27. - 
and at what place, where the land lies, and at what day he did leave | 
the poſſeſſion z and ſo leave it to the diſcretion of the Court, 
Whether he did quit the poſſeſſion in reaſonable time, or not? The 
fitneſs or neceſſity of a and the reaſonableneſs of the price, $oinor”s Caſe, in 
3 ek, hg upon the circumſtance of the mat - the year-Book - 
N the appears by the pleadings, or is found by the jury; 22. Edw. 4. 
but the jurors are not judges thereof. Again, there is a twofold pl- 18. 
neceſſity, neceſſitas ſimplex, vel abſoluta, and neceſſitas qualificata, 
vel convenientiæ. a ſimple and abſolute neceſſity, in the caſe 
of apparel or food for a feme covert, the law of the land takes 
notice, and provides remedy for the wife, if the huſband refuſe or 
negle& to do it. But if it be only neceſſitas conuenientiæ, he- 
ther this or that apparel, this or that meat or drink, be moſt ne- 
ceſſary or convenient for any wife, the law makes no perſon © R 
judge thereof but the h himſelf; and in thoſe caſes no man | 
Reid note meg) dee iny oem Pros mr » DI a 
_ the general ion, or point, with the judgment ir r. cap. i 
Thomas Smith, in his book of the Commonwealth of England 5 * 23. 
Rr 
« a further ſociety of continuance, & of the huſband and wife, 
« each having care of the family: the man to get, to travel abroad, 
u to defend; the wife to fave, to ſtay at home, and diſtribute that 
« which is gotten for the nurture of the children and family ; is 
« the firſt and moſt natural but primate apparence of one of the 
* beſt kind of commonwealths, where not one always, but ſome- 
«rim, and in ore things, another bears ® rule ; which to main- * {140 ] 
& tain, God hath given the man greater wit, better ſtrength, bet= Ss 
= ar cone IoagF bs wok fo obey, by reaſon or force; 
« and to the woman, beauty, fair countenance, and ſweet words 
to make the man obey her again for love. Thus each o 
and commandeth the other, and they two together rule the houſe, 
« {o long as they remain together in one.” I with, with all my 
heart, that the women of this age would learn thus to obey, and 
thus to command their huſbands: ſo will they want for nothing that 
is fit, and theſe kind of fleſh-flies ſhall not up or devour their 
huſbands eſtates by illegal tricks. e 
I am come now to this particular caſe, as it ſtands before us on 
this record. Admit that the huſband were ch by law by 
the contract of his wife, yet judgment ought to be given agai | 
the plaintiff, upon this declaration, as this verdict is found. FigsT, 
The declaration is, that the defendant was indebted to the plaintiff 
in ninety pounds, for wares and merchandizes by the plaintiff to PAY” 
him before that time ſold and delivered; and the verdi& finds, ; 
Wr 
. ſame 


1 


Manar 

ay ainſt 

ScorT. ' 
Darty v. De- 
nier, Felr. 106. 


*[ 141 ] 


Liu. lea. 360. 


* 


fame were ſold to his wife without his privity or conſent. 80 it 
appears, that the plaintiff hath miſtaken his action upon the caſe 


for wares fold to him, and ought to have declared ſpeciall 


ally, accord. 

ing to the truth of his caſe, Se wares ſold to his wiſe for — 
|. In an action of battery againſt the huſband and wife, the 
plaintiff counted, that they both did aſſault and beat him. Upon 


not gui eaded, the jury found, that the wife alone did make 
rod. ur $i buſband 


and not the h and the verdict was againſt the 


_ "plaintiff, becauſe now the plaintiff's action appeared to de falſe; 


for the huſband ought not to be joined, but for conformity; 
and there is a ſpecial action for the plaintiff in that caſe: fo 
this verdict is againſt the caſe, becauſe it appears, that the 
action brought by him is falſe, and that he ought to have brought 
another action upon the ſpecial matter of his caſe, if any ſuch 
law lie for him. SeconDLyY, The jury find, that the defen- 
dant's wife departed from him againſt his will, and lived from 


him; and that the defendant, before the wares were ſold to 


his wife, did forbid the plaintiff to truſt his wife with 
wares ; and that the plaintiff, —＋ his prohibition, did 
* and deliver thoſe wares to the wife upon credit: and I con- 
ceive, that this prohibition doth ſo far bar or bind the plaintiff, 
that he ſhall never have any action againſt the defendant for 
wares ſold and delivered to his wife, after he was prohibited by 
the huſband. It is agreed by all, that a ſeme covert cannot gene- 
rally make any gÞntract which ſhall charge or diſcharge her huſ- 
band, without the authority or conſent of the huſband, precedent 
or ſubſequent; ſo that the authority or conſent of the huſband. is 
the foundation or ground which maxes the contract good againſt 
him: but when the huſband forbids a particular perſon to truſt his 
wife, this prohibition is an abſolute revocation or countermand, 
as to the perſon, of the general authority which the wife had before, 
and puts him in the fame'plight as if the wife had never any au- 
thority given her. It is faid by my brothers T wispex and Tyx- 
RELL, that the prohibition of the huſband. is void; for (fays 
TYRRELL) the huſband is bound to maintain his wife, notwith- 
ſtanding her departure from him, and therefore he catinot prohi- 
bit others to do it —And 'I wisven fays, It is a right veſted in 
her by the law, and therefore the prohibition of the huſband ſhall 
not diveſt, or take it away from her. —1 ts hs face anſwered and 
diſproved theſe reaſons, on which they ground their opinions, and 
will not repeat them here again; but admit that the huſband were 
by law bound to maintain his wife, notwithſtanding her departure 
from him againſt his will; and that the law doth give her, or veſt 
a right in the wife to bind or charge the huſband by her contract 
for neceſſary apparel ; will this be a good conſequence thereupon, 
Therefore the huſband cannot forbid this or that particular perſon 
to truſt his wife? A man makes a feoffment in fee, upon con- 
dition that the feoffee ſhall not alien; this condigon is void, Were 
it nota ſtrange concluſion to ſay thereupon, If a man make a feoff- 
7 ; p ' ment 


Trinity Term, 15. Car. 2. In C. 8. 


ment in fee, upon condition that the feoffee ſhall not alien to J. S. 
that this condition is likewiſe void ? The reaſon given by Zittle- 
ten, why the condition is void in the former, and not in the latter 
part of this ſecond * caſe, is applicable to our caſe ; namely, The 
condition in the firſt caſe ouſts the feoffee of all the, power which 
the law gives to him, which ſhould be againſt reaſon, and there- 
ſore the ſame is void ; but in the latter caſe the condition doth 
not take away all the power of aliening from the feoffee, and 
therefore it is good : So in our caſe, if the prohibition were ſoge- 
neral, that the wife were thereby diſabled altogether to clothe 
herſelf, peradventure it might be reaſonable to ſay, that the prohi- 
bition was void ; but it being a reſtriction only to one parti 


Manny 
againſt 
ScoT Tr, 


* [142] 


perſon, there is no colour to ſay, that it is not 1 t is true, 1. Salk. 118. 


as my BROTHER TYRRELL ſays, that I cannot diſcharge others to 
deal with my wife, although 1 may forbid my wife to deal with 
them; but it follows not thereupon, but that my prohibition to a 
particular perſon doth make his dealing with, or truſting my wife, 
to be at his own peril, ſo that he ſhall not charge me thereby in an 
action; as in caſe of a ſervant, who buys proviſion for my houſe- 
hold by my allowance: if I forbid a butcher, or other victualler, 
to ſell to my ſervant without ready money, and he deliver meat to 
my ſervant afterwards upon truſt, it is at his peril; he ſhall have 
no action againſt me for ĩt. It appears not by this declaration or 
verdict, that the defendant's wife did want apparel, that ſhe ever 
defired her huſband to fupply her therewith, that he refuſed to al- 
low her what was fit, that the wares ſold to her by the plaintiff 
were for nec apparel, or of what nature or price the wares 
were; fo that Gait nay jullus of the neceſſity or fitneſs 
thereof: but only, that the plalnalf did tel and deliver upon Cre- 
dit divers of the wares mentioned in the declaration unto the 
wife 1 none are mentioned therein) for forty- three pounds; 
that this was a reaſonable price for theſe wares, and the ſame 
wares neceſſary for her, and ſuitable to the degree of her 
huſband; and for theſe reaſons the defendant ought to have judg- 
ment in this particular caſe againſt the plaintiff, be the law what 
it will in general. I will conclude all, as the ſeven princes of 
Perſia (who knew law and judgment) did, in the caſe of Queen 
Vaſthi, « This- deed that this woman * hath done in 

« from her huſband againſt his will, and taking of clothes upon 


« truſt, contrary to his prohibition, ſhall come abroad to all wo- 


Efther, cap. i, 
verie 16, Kc. 


*[143] 


« men; and if it ſhall be repeated that her huſband (Of MO 


nion of the Judges) muſt pay for the wares which the ſo took 
« up whilſt ſhe lived from him, then ſhall their huſbands be deſ- 
« piſed in their eyes. But when it ſhall-be known throughout 
* the realm, That the law doth not charge the huſband in this 
« caſe, all the wives ſhall give to their huſbands honour, both 
great and ſmall,” 
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Trinity Term, 15. Car. 2. In C. S. 


for the defendant, Truzzut, Twispen and 


rr diſſenting (a). 


() But although a feme covert is by 
the general rule of law incapable, during 
the coverture, of binding either herſelf 
or her huſband, by ber aſſent, to any 


1. Salk; 118. yet there are ſeveral 

ons under which ſhe may both 
in law and equity make ſuch contracts 
as will be binding on herſelf, and entitle 
Her to ſue, or ſobje her to be ſued, as if 
the were a ſeme ſole. FixsT, Where a 


| wife has a ſeparate property ſettled upon 


her previous to the marriage. Grigby 
v. Cox, 1. Vezey, $17. ; Allen . 

1. Vezey, 163-3 Bell . 
Hyde, Prec. Chan. 328. Oilb. Eq. 
Rep. 83. 3 Peacock v. Monk, 2. Vezey, 
193+ 3 Norton v. Turvil, 2. Peer, Wms. 
144+. ; Stanford v, Marſhal, 2. Alk. 
68. ; Freeman v. Maſon, 2. Brown's 
Caf, Par. 378.; Wright v. Cadogan, 
6. Brown's Caſ. Par. 156. ; Moſcley's 
Caſe, a. Vern. 225 ; Carter v. Strahan, 
Cowp. 201. Dougl. 53. Szconot v, 
If ber huſband has abjured the realm, 
orisbaniſhed. The Year-Book 2. Hen. 4. 
pl. 1. 10. Edw, 3 pl. 37. Jenk. 
Cent, 4. Moor, 851. Co, Lit. 233. 
332. 1. Roll. Rep. 400. 2. Vern, 
zog. 1. Salk. 116. 1. £9. Ray. 147. 
1. Bac. Abr. 308. Cooke's Bank. 
Laws, 26. TuizpLY, By the cuſtom 


of London, as where a feme covert trades 
by herſelf in a trade with which her 
huſband does notintermeddle. 10. Mod. 
6. Foun rm, Where a wiſe lives 
ſeparate from her huſband, on a ſeparate 
maintenance allowed her by her huſband 
e Lean 


5. But fee as to the doctrines of 

laſt caſe, Powell on Contracts, $9. to 
114. tt is clear alſo that a wife may, 
from an implied aſſent, bind her huſband 
by her contraQts for neceſſaries during 
cohabitation, 1. Sid. 120. provided the 
contract de not made under illegal 
circumſtances, Fowler v.  Dingley, 
2. Stra. 1122, and no expreſs prohibi. 
tion be given to venders of the goods, 
Salk. 118. ; but a. wife can in no cafe 
render her huſband liable for money bor- 
rowed, although it is aQually employed 
in the purchaſe of necefaries. ». Peer, 
Wras, 183. See alſo 3. Wilf, 388. 
Bull. N. P. 136. Salk. 119. Stra. 
647.706. 2. Stra. $75. 1214. 2+ Bl. 
Rep. 1079. 2. Brown's Rep. Chan, 
377. *. K. . Rep. 224. 5. 


: 
| 


| TRINITY 


TRINITY TERM, 


The Twenty-Ninth of Charles the Second, 
Fromm: £52 a N * 21 | | | | : 


The King's Bench. * 


e % * 


Friday, 15. June, 167 T» 
$ir Richard Rainsford, Kar. Chief Fufbices 


Sir Thomas Twiſden, Knt. 
Sir William Wylde, Kut. Juſtices. 
Sir Thomas Jones, Kut. 2 


Sir William Jones, Nut. Attorney General. 
Sir Francis Winnington, Nut. Solicitor General. 


_ 2 my - 


bY *T144] 
The Earl of Shaftſbury's Caſe. Cale n, 


H eee the return of an habeas cor- ,_ 


us, directed to the c le of the Tower of Low Don. —— 
effect of the return was, That AnTHoxny EARL' Hul got, during 
or SHAFTSBURY, in the writ mentioned, was 1 | 
ſeffion, 
bail a peer, or other perſon, committed by the houſeof lords © for a high contempt againſt the houſe,” 
although the warrant do not expreſs the nature of the contempt, nor the place where it was committed, 
nor the time when it was committed, nor whether it was on a corvidfios or accuſation only ; for this 
power of commitment is out of the privileges of the houſe, and therefore the Court hath no juriſdiction; 
but a perſon committed for a contempt by the order of either houſe of parliament may be diſcharged 
by the court of king's bench after a diſſolution or proregation of the parliament, whether he were 
committed during the ſeſſion or , afterwards ; for all orders of parliament are determined by a 
diſſolution or prorogation, —_'S. C. 1. Freem. 453. 8. C. 3. Keb. 792. $. C. 2; State Tr. 612. 
2. Show. 336- 12. Mod. 44t. 564. 606. Fitzg. 111. 266, 1. Ld. Ray. 603. 2. Ld. Ray. 
789. 1105. 3. Peer. Ws. 154. 2. Ld. Ray, 1105- 2. Bl, Rep. 757. 2+ Hawkins" Pleas of 
the Crown, 6th edit. p. 170. in ti. ; 


14 to 


Tux Eart or to the TOWER of London, 16. February 1676, by virtue of an 
—_ order of the lords ſpiritual and temporal in * SO aſſembled. 


Trinity Term, 29. Car. 2. In B. R. 


The tenor of which * followeth 4 my « Ordered 
f by the lords ſpiritual and temporal in Parliament enbld wa that 
the ble of his majeſty's Town of London, his 2 


46 = ties, ſhall receive the e of James Earl o 


288 22 of this houſe — 06h them in ol cults, we 


<« the ſaid Tower, d his majeſty's pleaſure, 0 the vir 

<« of this houſe, for their high contempt committed this 

tt houſe ; ——— «= 
To Tas CongsTABLE, Cc. Jonx Bxowne, Cler' Par}, 


The Earl of Shaftſbury's counſel prayed, that the return mi 
be filed, 2 and the Friday following was — 
for the debating of the ſufficiency of the return. the mean 

time, qirections were given to his counſel, to attend the Judges 


and — attorney- general, with their exceptions to the return; 


and my lord was remanded till that day; and it was faid, that 
the peturd was filed, the Court could remand or it - 
— moo pg eager hg 2823 


On Friday the earl was brought into court again, and + ons 


If argyed the inſufficiency of the return. 


of 145 1752 


WiLLIAMs ſaid, that this cauſe. was of 

regarg that the king was touched in his prerogative, the * c 

in his liberty, and this court in its juriſdi@ion—F mnv7, 
cauſe of his commitment (which is 'returned) is not ſufficient ; 
for the general allegation, of & high contempts,“ is too uncer- 
tain; for the Court cannot judge of the contempt, if it doth not 
appear in what act ĩt is. SECONDLY, It is not ſhewed where the 
contempt was committed; and, in favour of liberty, it ſhall be 
intended it was committed out cf the houſe of peers.  TnnpLy, 
time is yncertain.; ſo that, peradventure, it was before the 
laſt act of general pardon (a). F OURTHLY, Itdoth notappear whe- 


ther this commiunent was on 2 convittion, or an accuſation only, 


It cannot be denied; but that the return of ſuch commitment 2 


any other court, would be too general and uncertain. In 


$39. it appears, that Afwick was bailed on a retorn, &« quod com- 


d miſſus fuit per . — Ni. Bacon, mil. domini cuſtodis magni 


66 ſgilli Angli i, virtute eujuſdam contempt. in curia cancellariæ 


742.” and in that book it appears, that divers other perſons 


were bailed on ſuch general ceturns z and the caſes have been lately 
afirmed in Buſbell's Caſe, reported by V AUGHAN, Chief Fuſtice, 
— it is ex — ſaid, may on ſuch commitment and return, 

r wo * and uncertain, the Court cannot believe in an 
implicit 8 chat in truth the commitment was for cauſes par- 
belle and ſuckciem (4), The commitment of the Jurors was for 


(=) See Ruſſ!'s Caſe, 1. Roll. Abr, 5 n 229. Poſt. 147. 184, 
9 409: 1535. Vaugh. 14. 3. -Inft. 5. 53 $5! 


1. Roll. 218. 2 
acquitting 


in he common pea 

ginal might be filed againſt a member 

? And it was urged, 

ſeſſions of parliament, the determination 

85 parliament; but it was reſolved, an original 
r 

to declare the law, in all caſes that 


time of privilege 


vilegium 


reſpondeat oufter (d). age eral — 
ined in this court. In the 14. 


vilege was. 


notwithſtanding 


Term, 29. Car. 2. In B. R. 
acquitting Pen and Mead, © contra plenam et manifeftam eviden- Tus Eat ov 
pang gr — 

t to appear as certain to 
— before the Judge authorized to commit (a). 1 
mitment being by the houſe of peers will make no difference; for 
r 


of the return, as it ap- 


before this court, 
, the-Court is to 


— 


1 


jection that it was given by order of the 
houſe of lords; for the court was obliged to p 


to the law, in a matter which was before them in point of judg- 
ment. The conſtruction of all acts of parliament is given to 


courts at ne and accordingly they have adjudged of 


(5) x, Lev. 111. 
1. Pryn, Part, Writs, $14, $1 
512. Carth, 139, 2. 2 17173. 
(e) And now by 12. & 13. Will. 3. 
ee 
» Or ng pri- 
lege of parliament, may alſo be ſued 
dy original bill and ſummons, attach. 
ment, and giſtreſe infinite.“ 3. Ld, 
Ray. 1442. Cowp. $44- Tidd's Pract. 
3. 81. See alſo 11. Geo. 2. c. 24. 
& $70. 3. ©, 33-204 49, Goa, 3, e. 30. 


+: Sn. gh; Fort. 159 Comyns Rep, 
Com. 16 

(4) But fee an order of the houſe of 
peers, 24- May 1724, that this privilege 
is reſtrained to menial ſervants and others 
neceſſarily employed about the eſtates of 
pers; and by another order, of 22. Jan. 
1715, every peer ſhall, upon his honour, 
certify to the "houſe, that the perſons 
protected are within the privilege of the 
bouſe. See 2, Stra. 1066. 1. Will, 
278. and the ſtatute 10. Geo, 3: c. 

by wich tis peg fas oe taken 


0 Dyer, 60. \ the 


for the evidence INT 


Trinity Term, 29. Car. 2. In B. R. 


Sara done of ff pier; nel el 
— — the ournals de aepod (1); 
— point comes before them in judgment, they are not 
. Seda by any at of the lords e If it appear, that an act of 
2 the king and lords without the commons, 

hore — the courts of M miner do adjudge it 
void (dJ; and accordingly they ought to do. If this en bes- 
tain in it that which in ks to Label, it muſt ſtand or fall ä 
It hath been a queſtion often reſolved in this court, When 4 wit 
of error in parliament ſhall be a f — And this Court bath 
determined what ſhall be ſaid to * 


parliamentary: 
of the matter as clearly as when 
I is diſſolv ke —9— be without remedy 
- for hisliberty, if he could not find it here; for it is not ſufficient 
for him to procure the lords to determine their pleaſure for his im- 
Pri ; for before his enlargement, he muſt obtain the pleaſure 
of the king to be determined, and that ought to be in this court, 
© - and therefore the priſener ought firſt to reſort hither. Let us ſup- 

' Pole (for it doth not appear on the return, and the Court ou 

not to enquire of any matter out of it) that a ſuppoſed contempt 
was, of a thing done out of the houſe, it would be hard for this 
Court to remand him. Suppoſe he were committed to a foreign 
iſon during the pleaſure of the lords, no doubt that would be an 
legal commitment, — Macna CHARTA, and THE PETI- 
TION or RIGHT. ' There the commitment had been enprffh il- 
legal; and it may be this commitment is no leſs: for if it bad 


1 — be remanded, he is — — 


. 7 S e © whe Greg ry gmt nov 


ole deking it ought to extend to an extrajudicial command, 
not in his courts of juſtice, to which all Oe be, 


delegated anddiftributed. 
(a) Lord Hudſon's Caſe, Hob, 109. 3 The Year-Book 4 Hen, 1 
(5) Hob. 110. pl. 18. Hob. 117. 


(e) 8. Co, 20. b. ö ( 1, Roll. Rep. 29, 
; | WaALLOP 


Trinity Term, 29. Car. 2. In B. R. 


Waltor to the ſame purpoſe. He cited Buſhes Caſe ſa ), Tas Eixt or 
chat the return for & high contempts was not ſufficient z S£arre3var's 
and the rr 9 — 
difference; for otherwiſe one ma impriſoned houſe *{ x | 
of peers unjuſtly, for a — AB I ſhall be out ( 48] 
0 relied by fuch a return; for upon a ion that this 
Court ought not to meddle where the is committed by the 
peers, then any at any time, and for any cauſe, is to be ſub- 

to impriſonment at the pleaſure of the lords. But 
the law is otherwiſe ; for the houſe of lords is the ſupreme 
court, yet their juriſdiction is limited by the common and ſtatute- 

ir exceſſes are examinable in this court; for there is great 

dren Oh ͤ —— lll 
an erroneous proceeding, and a proceeding without juriſdiction, 
which is void, and a meer nullity. In-room tins See the Tu An- 
would have one attaint of treaſon, and loſe his land; and the lords 1er 44.5. 
aſented, but nothing was ſaid of the commons; wherefore all the 18. : 
Juſtices held that it was no act, and he was reſtored to his land; 
and without doubt, in the fame caſe, if the party had been impri- 
ſoned, the Juſtices muſt have made the like reſolution, that he 
ought to have been di It is a ſoleciſm, that a man ſhall 
be impriſoned by a limited jurifdiftion, and it ſhall not be exa- 
minalle whether the cauls were within their juriſdiction or no ? 
If the lords without the commons ſhould grant a tax, and one that 
refuſed to pay it ſhould be impriſoned, the tax is void; but by a 

ral commitment the party ſhall be remedileſs : ſo if the lords 
ſhall award a capias for treaſon or felony. By theſe inſtances it 
appears, that their juriſdiction was reſtrained by the common-law ; 
and it is likewiſe reſtrained by divers acts of parliament. 1. Hen. 4. 
cap. 14. No appeals ſhall be made, or any way purſued in par- 
liament. Weg arwantofas borowag alc ger 34 
to this court by the fundamental conſtitution, which makes the 
Judges expoſitors of acts of parliament. And peradventure if all 
this caſe appeared upon the return, this might be a caſe in which 
nn ſtatute 4: Hen. 8. cap. 8. 4 That all 
« ſuits, accuſements, condemnations, 2 corrections, 
* &c. at any time from henceforth to be put or had upon any 
Tree matters con- 
« cerning the parliament to be communed or treated of, ſhall be | 
« utterly void and of none effect. Nom it doth not a *[ 149] 
but this is a correction or puni impoſed upon THE EARL 

to the ſtatute. is no queſtion made now in the 

er of the lords; but it isonly urged, that it is neceſſary for them 
to declare by virtue of Hat power they proceed; otherwiſe the 
liberty of every ENGLISHMAN ſhall be ſubject to the lords, whereof 
they may deprive any of them againſt an act of parliament; but 
no uſage can juſtify ſuch x proceeding (b). The Duke of Suffolk 
was impeached by the commons of high treaſon and miſdemea- 


(a) v - SS, (5) Elleſmere's Caſe of the Poſtnati, 
3. Keb. hey ox ER RF 4 5 
| nors z 


Trinity Term, 294 Car. 2. In B. R. 


CT the lords were in doubt whether they would proceed on 
aevi ſuch general impeachment to impriſon the Duke; and the advice 


Cain, 


1. Leon, 77. 
. Leon. 275» 


of the Judges being demanded, and their reſolutions given in the 


— were ſatisfied : ——_ EEE 
detign gn to_ſhew the. ned given t udges, and that the 
Judges have determined the r 
confronts berwoin che lonk 20d commons (=) Ä— 

and privileges of the ſubject, it was declared and 
| no freeman ought to be reſtrained or committed by com- 


_ fherſers vo proced in a legal manner ths dle, re 
to end all debates of this matter. It is true, that in 


ers e ( CokE is In —— ivy- council 
may commit without ſnhe wing cauſe; but in his more mature 
———— — the law is de- 

in THE PETITION or RIGHT 3 and no ineonvenience 


ge yang 240 eee e eee te 
n nota: that a judge can- 


judg 
It is lavful for any ſubject that finds go by any ſen- 
erb ent, to petition the ki ay. nga 
redrefs ; where the et} is r of his Poets Be 


proper 'place for him to apply himſelf to, is this Court, w 


L preme power as r | 


and an habeas corpus iſſuing here, the king ought to have an ac- 
count of his ſubjacts (c) : and alſo the commitment was by the 
lords; yet if it be illegal, this Court is obliged to diſcharge the 
pion? 5 we] if had dem gh cours, bt the Perl 
E 


The houſe of peers is an court, but the ki 
3 hath cver been entruſted with of the ſub) 
and if it were otherwiſe (in cafe of 8 by the peers) 
me power of the king were lefs abſolute than that of the lords. 
It doth not appear but that this commitment was for breach of 
privilege ; but nevertheleſs if it were ſo, this Court may give 
relief, as appears in Sir —— Binion's Caſe (d) before cited; 
for the Court, which hath the power to judge what is privilege, 
hath alſo power to judge what is contempt againſt privilege : if 
the Judges may judge of an act of parliament, d fortior: they 

indy jute of an order of the lords. Butler's Cafe (e], where 
eb in —— 42 t an action of waſte, and died before judg- 


ment, and his beir rought an action for the ſame waſte ; and 
(a) 3. April, Car. v. | (4) x. Lev. 171. ee 
(®) 1. Roll. 129. Ante, page 145. note (5) 


e „ 69. 0 1. Edw. 4. a 
; the 


4 


«ad 
* 


Trinity Term, 29. Car. 2. In B. R. 


ing and the lords determined that it did lie, and commanded Taz kast ee 
to give —— accordingly for the time to come z mee 


ſtatute 1. Hen. 4. c. . and for a contenapt committed out of 
the houſe, they cannot commit; for the word © appeal” in the 
ſtatute extends to all miſdemeanors, as it was reſolved by all the 
Judges in the Earl of  Clarendon's Caſe (c). If the impriſon- 
ment be not lawful, the Court ought not to.remand to his wrong- 8 
ful impriſonment, for that would be an act of injuſtice to-impri- 
ſon him de novo (4). It doth not appear whether the contempt * { 151) 
was 2 voluntary act, an omiſſion, or an inadvertency, and he hath 
now ſuffered five months impriſonment : falſe impriſonment is 
not only Where the commitment is unjuſt, but where the de- 
tainer is too long (e). In this caſe, if this Court cannot give re- 
medy, peradventure the impriſonment ſhall be perpetual ; for the 
king (as the law is now taken) may adjourn the parliament for 
ten or twenty years (). But all this is upon ſuppoſition, that 
the ſeſſion hath continuance 3. but I conceive, that by the king's | 
giving bis royal aſſent to ſeveral laws which have been enafted, be c. Car. x. 
the ſeſſion is ined; and then the order for the impriſonment c. 1. is repeated 
is alſo determined. It appears by Breet, tit. Parliament, 36. by 16. Car, 3, 
that _ ſeſfion in which the king ſigns bills is a day of itſelf, . Black, 
and a ſeffion of itſelf. By 1. Car. 1. c. 9. a ſpecial act is made, 
that the giving of the royal aſſent to ſeveral bills ſhall not deter- 
mine the ſeſſion: it is true, that it is there ſaid to be made for, 
avoiding all doubts, but in the ſtatute 16. Car. 1. c. 1. there is a 
viſo to the ſame purpoſe; and alſo in the 2. Car, 2. c. 1, TY 
the opinion of CoxE (g) the royal aſſent doth not determine 
a ſeſſion ; but the authorities on which he relies do not warrant 
his opinion: for FirsrT, In the parliament roll (5) it appears, 
that the royal aſſent was given to the act for the reverſal of the 
attainder of the members of parliament the ſame day that it was 
given to the other bills; and in the ſame year the fame parlia- 
ment afſembled again; and then it is probable the members who 
had been attainted were preſent, not before. The caſe in 
8. Rich. 2. n. 13. is only a judgment in caſe of treaſon, by virtue 


(a) Pulton's adit. of the Statutes from (e) 2. Toft. 53. 
Charta to Car. 2 (7) But ſee the 4, Edw. 3. e. 14. * 


(5) Ryley's Placita Parliamentaria, the 36. Edw. 3. ©. 10. the 16. Car, 2, 
page 93. 3 8. x, the 1. Will & Mary, ft. 2. c. 3. 
(4 July, 1663. 2. St. Trials, and the 6. Will and Mary, e, 3. 
$50. Rl e) 4. Inſt. 27. ; 
() Vaugh. 236. 6) 1. Hen. 6. pl. 7. 


. | of 


8 2 


- 


| *[ 252] 


Tes East er of a power reſerved to them onthe ſtatute of 25. Edw. 3. (a), and 
e is not an act of parliament. The nid i firſt entered on the val ene 


— . 


were preſent ; for there can be no averment againſt 


Trinity Term, 29. Car. 2. In B. R. 


but upon condition that the king will grant their other 
The inference my Lon D Cox makes, that the act for the 
attainder of Qucen Katherine, 33. Hen, 8. c. 21. was 
before the determination of the ſeſſion, is an error; for 
ſhe was executed during the ſeſſion, yet it was on a j 
iven againſt the queen by the commiſfioners of oyer and terminer, 
Tod the ſubſequent act was only an act of confirmation: but Cox 
ought to be excuſed, for all his notes and papers were taken from 
him; fo that this book (c) did not receive his laſt hand: but it is 
obſervable, that he was one df the members of parliament when the 
ſpecial act was paſſed (d). And afterwards the parliament did 
proceed in that ſeſſion only, where there was a agree- 
ment betwixt the king and the houſes. And ſo concluded, that the 
order is determined with the ſeſſion, and that the Earl of Shafiſbury 
ought to be diſcharged. he 19-49 1 55 
Arx xs argued to the ſame effect, and ſaid, that the warrant is 
not ſufficient; for it doth not appear that it was made by the 
juriſdiction that is - exerciſed in the houſe of peers ;-for that is 
coram rege in parliaments ; ſo that the king and the commons are 
writ of error in parliament 
is, © Inſpefio records, nos de confilie, aduiſamento dominorum 


_commons did affift there : and now it be intended, that 


rant in this caſe (being by the lords ſpiritual and temporal) 
cannot be. 1 other wiſe, but it was done by them in their 


2 S 


of the houſe of peers, it is manifeſt, 


(a) Roll. Abr. “ Parliament,” Q 3. Inſt. 
7. Hen, 4- pl. 29. 4 1. Cate 1. c. 7. 
(6) 1½ Eav. 3. pl. 7. N 0 8 
Sxconot r; 


* 
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#.SxCONDLY, the return does not anſwer the mandate of the writ; Tax East or 
for it is to have the body of AnTHowy Earl of Shaftſbury; and nv 
the return is of the warrant for the impriſonment of Au rn r 41. 
AsnlY CooPER, Earl of Shaftſbury. een 2” eee 
' MAayNaRD, Serjeant, to maintain the return. The houſe of 
jords is the ſupreme court of the realm: it is true, this Court is 
ior toall courts of ordinary juriſdiction. If this commitment 
had been by any inferior court, it could not have been maintained : 
but the commitment is by a court that is not under the controul 
of this court, and that court is in law fitting at this time ; and fo 
pate wn, of the contempt particularly is matter which con- 
tinues in the d. jon of the court.. It is true, this Court ought 
to determine what the law is in every caſe that comes before them; 
and in this caſe the queſtion is only, Whether this Court can judge 
of a contempt committed in parliament duri the fume fiton of 
i and diſcharge one committed for ſuch contempt? 
a queſtion ariſes in an action depending in this court, the * 
Court may determine ĩt: but now the queſtion is, Whether the 
lords have capacity to determine their own privileges? and, 
charge (duri a peer committed for contempt | 
34 the law is, and how a ſtatute 
 tould be expounded, of the lords in parliament, as in the ſtatute 
of Amendments, 40. Edw. 3. 84. 6. 8. G. 157, 158. : d fortiori, 
the Court ought to demand their opinion when a doubt ariſes, 
on an order made by the houſe of lords now fitting. As to the 
duration of the impriſonment, doubtleſs the pleaſure of the king is 
to be determined in the fame court where judgment was given. 
As alſo to the determination of the ſeſſion, e er 
is good law ; and the addition of proviſoes in many acts of parlia- 
ment, is only in majorem caute! : n | 
Jonxs, Attorney General, to the ſame effect. As to the un- 
— 2 commitment, it is to be conſidered, That this 
caſe di from all other caſes in two circumſtances : FIRST, , | 
The perſon, that is a member of the houſe by which * he is com- [ 154] 
mitted. I take it upon me to ſay, that the caſe would be different 
if the perſon committed were not a /peer,—SECONDLY, The 
Court which doth commit; which is a ſuperior court to this 
court; and therefore, if the contempt had been particularly ſhewn, 
of what judgment ſoever this Court would have been as to that 
contempt, yet they could not have diſcharged the earl, and there 
by take upon them a juriſdiction over the houſe. of peers. The 
udges in no age have taken upon them the judgment of what is 
lex et conſt parliaments; but here the attempt is to engage 
_ the Judges to give their opinion in a matter whereof they mi Ne 
have refuſed to have given it, if it had been demanded. in pe 
ment. This is true, i an action be brought where privilege is 
Bine Court ought to judge of it as an incident to the ſuit, 
whereef the Court was gellelled ; but that will be no warrant for, 
| this Court to aſſume a judgment of an original matter ariſing in 
Moro tz | | 2 parliament, 


ö eee the houſe of 
© peers; but it may well be intended to be committed there 3; for it 
appears he is a member of that houſe, and that the contempt was 
againſt the houſe. And beſides, there are contempts whereof 
ve cognizanice, though they are committed out of the 


the 
hou. is objected, That it is poſſible this contempt was com- 


| not be in the ſupreme court ; it may well be ſup- 
*f 155 ) poſed to F | 


letained; and the addition of theſe words ( during the pleaſure”. 

e . than was before implied by the law: for if theſe words 

been omitted, yet the king might pardoned the contempt, 

: _ . See his pleaſure —— mln ſeal. If 
— judgment be given in this court, That one be impriſoned 
3 2 the king's pleaſure, his pleaſure ought to be determined by 
don, and not by any act of this court. So that the king would 

e no prejudice by the impriſonment of a great miniſter, be- 
cauſe he could diſcharge him by a'pardon * the double limitation 
is for the benefit of the priſoner, who ought: not to complain of 
the duration of the impriſonment; ſince he hath neglected to make 
application for his diſcharge in the ordinary way. I confeſs, by 
the determination of the ſeſſion, the orders made the ſame ſeſſion 
are diſcharged; but I ſhall not affirm, whether this preſent order 
| be diſcharged or no, becauſe it is a judgment: but this is not the 
t cafe; for the ſeſſion continues notwithſtanding the royal 

Lemon, 61, 62. aſſent given to ſeveral bills, according to the —_— of Core, 
and of all the Judges. Every proviſo in an act of parliament is not 

a determination what the law was before; for they are often added 

for the fatisf:Rion of thoſe that are ignorant of the lam. 


WiINNINGTON, 


+0 


WINNINGTON, Solicitor General, to the fame purpoſe. In the Tr Fart 4 


artinuny” 
great caſe of Mr. Selden (a), the warrarit was “ for notable con- * . 
« tempts committed againſt us and our government and ſtirring 
u up ſedition; and though that be almoſt as general as in our 
caſe, yet no objection was made in that cauſe in any of the argu3- 
ments. But I agree, that this return could not have main- 
tained, if it were of an inferior court ; but during the ſeſhon; Sd : 
this court can take no cognizance of the matter: and the incon- [ 1561 
veniency would be great, if the law were otherwiſe taken, for this 
court might adjudge. one way, and the houſe of peers another 
way ; which doubtleſs not be for the adrantage or li- 
of the ſubject. For the avoiding of this miſchief, it was 
agreedby this whole Court, in the caſe of Barnadiſtem v. Soames (5), 
that the action, for the double return, could not be brought in this 
court, before the parliament had determined the right ot the elec- 
tion, leſt there ſhould be a difference between the judgments of the 
two courts. Whena judgment of the lords comes into this court 
(though it be of the reverſal of a judgment of this court), this 
court is obliged to execute it; but the judgment was never eXa-- / 
mined or corrected here. In the caſe of my Lord Hollis (e) it was 
reſolved, that this court hath no juriſdiction of a miſdemeanor 
committed in the parliament ; when the parliament is determined, 
the Judges are expoſitors of the acts, and are intruſted with the 
lives, liberties, and. fortunes of the ſubjects: and (if the ſeſſion 
were determined) the earl might apply himſelf to this court; for 
the ſubje& ſhall not be without place where he may reſort for the 
ney of his liberty; but this ſeſſion is not determined. For i. 
the moſt part the royal aſſent is given the laſt day of parlia- 
ment; as Plowden faith, in Partridge's Caſe (d) 0 e giving of 
the royal afſent doth not make it the laſt day of the parliament, 
without a ſubſequent diſſolution or prorogation. And the Court 
Judicially takes notice of prorogations or adjournments of parlia- 
ment: Cre. Fac. 11 I. Ford v. Hunter : and by conſequence, by 
the laſt adjournment, no order is diſcontinued, but remains as if 
the parliament were actually aſſembled : Cro. Fac. 242. Sir Charles 
Heydon's Caſe : ſo that the earl ought to apply himſelf to the lords, 
who are his proper judges. It ought to be obſerved, that theſe 
attempts are primæ impreſſionis; and though impriſonments for 
contempts have been frequent, by the one or the other houſe, till 
no no perſon ever ſought enlargement here. The Court was 
obliged in juſtice to grant the habeas corpus; but when, the whole 
matter being diſcloſed, it appears upon the return, that the caſe 
belongs ad aliud examen, they ought to remand the party. As to 
the limitation of the impriſonment, the king may determine his 85 
pleaſure by pardon under the great ſeal, or * warrant for his diſ- 0 157 ] 
charge under the privy ſeal, as in the caſe of Reniger v. Fogaſſa, 3 
Plow, 20.—As to the exception, that no commitment is returned, 
the conſtable can only ſhe what concerns himſelf, wech is the 
(a) Ruch. Coll. 18, 19. in the Ap- 386. 664. 7. St. Tr. 428. 1. Freem- 
nNax, 238580. 387. 390. % 
(% 4. Lev, t14. Pollexfen 450, (t) 1. St. Tr. 322. 9. St. Tr. 242. 
3. Keb. 95 369. 479. 428. 439+ 442 (4 Flond. 78; Dyer, 74. 
Vox. M | Warrant 


Cart. 


Trinity Term, 29. Car. 2. In B. R. 
Taz Eant. or warrant to him directed; and the writ doth not require him to re- 
INNS. * turn any thing elſe. —As to che exception, that he is iſe 
mme mm the commitment than in the writz the writ requires the 
body of © AN HN, Earl of Shaftſbury, quocunque nomine cen- 
255 in the commitment. — 
Tux Covnr delivered their opinion as follow: 
Sm Tuomas Joxxs, Fuffice,. faid, Such 4 return, made by 
an ordinary court of juſtice, would have been ill and uncertain; 
but the caſe is different when it comes from this high court, to 
which ſo great reſpect hath been paid by our predeceſſors, that they 
deferred the determination of doubts conceiyed'in an act of par- 
 Hament, until they had received the advice of the lords in parlia- 
„ it is demanded 4 4 5 
troul the judgment of e peers given on 2 member of their 
oven Raul, and during the 8 of che ſeffion. The caſes 
where the courts of Nenner have taken cognizance of privi. 
lege, differ from this caſe; for in thoſe it was only an incident to 
a caſe before them, which was of their cognizance; but the direct 
point of the matter now is the judgment of the lords. The 
courſe of all courts ought to be confidered; for that is the law of 
the court: Lane's Cafe, 2. Co. 16. And it hath not been affirm- 
ed, that the uſage of the houſe of lords hath been to expreſs the 
matter more punctually on commitments for contempts ; and 
therefore I ſhall take it to be according to the courſe of parlia- 
| ment. 4 HH. 50. it is ſaid, that the N are aſſiſtants to the 
i Lords, to inform them of the common law ; but they ought not to 
1 NE Judge of any law, cuſtom, or uſage of parliament. | The objec- 


tion, as to the continuance of the impriſonment, hath received a 


; %%% be determined by the pleaſure of th 
| ing, or of the lords; and if it were otherwiſe, yet the king could 


1 5 pardon the contempt under THE GREAT SEAL, or diſcharge the 
| | _ impriſonment under THE PRIVY SEAL. I ſhall not fay what 


| would be the conſequence (as to this impriſonment) if the ſeſſion 
[158 ] were determined, for v that is not the preſent caſe; but as the 
caſe is, this court can neither bail nor diſcharge the earl. 


' WrLDE, Juſtice. The return, no doubt, is illegal; but the 

- queſtion is on a point of juriſdiction, Whether it may be ex- 
amined here? This court cannot intermeddle with the tranſactions 

5 of the high court of peers in parliament, during the ſeſſion, which 
5 is not determined; and therefore the certainty or uncertainty of 
the return is not material, for it is not examinable here ; but if the 

ſeffion had been determined, I ſhould be of opinion that he ought 

| Bee 2. Show, RainsFORD, Chief Juſtice. This court hath no juriſdiction of 
335- 0.333. the cauſe, and therefore the form of the return is not conſiderable. 
We ought not to extend our juriſdiction beyond its due limits, 

and the actions of our predeceſſors will not warrant us in ſuch at- 

terpts : the conſequence would be very miſchievous, if this court 


* 


. 
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ſhould deliver the members of the houſes of peers and commons Tus Eanz or. 
who are committed. The buſineſs of parliament may be thereby 2 —_ 5 
retardod; for perhaps the commitment was for evil behaviour, or r 
jndecent delle Rom on the members, to the diſturbance of the af- 14 Ren ah, 
fairs of parliament. The commitment, in this caſe, is not for Skin. 56, 
ſafe cuſtody, but he is in execution on the — — en by the 2. Hawk. P. C. 
lords for the contempt z und therefore if he be bailed, he will be ** 
delivered out of execution; becauſe for a * * erm Rep. 
2 Te WO is court * 
* 


hath no juriſdiction of the and therefore he t to be 
remanded. — opinion, if it would be ile in caſe 


of prorogation. E 5 
Twispzx, Fuſtice, was abſent; but he deſired Mz. Jusricx 
22 declare, that his opinion was, that the party ought to 


And ſo he was remanded by THE Couxr (a). 


(a] See the note to 2. Hawk.'P. c. parſiament to commit in execution be 
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TRINITY TERM 


The Twenty - Sixth of Charles the Second, 
8 VVV 
| The King's Bench. 
Friday, — 19. 67 ' 


Sir Matthew Hale, Kut. Chief Yuftice. 


Sir Thomas Twiſden, Kt. 
Sir Richard Rainsford, Knt. Juſtices. 
a Sir William Wylde, Kut. | „ 
Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington Nur. Solicitor General. 
—— — 23 | | ” 
Us | * Pybus againſt Mitford. 


Trinity Term, 20. Car. 2. Roll 703. 
Ia man cove- 


HIS CAsx, having been ſeveral times argued at the bar, 
nant to ſtand received judgment this Term. 
ſeiſed to the uſe 


of the ben The caſe was, Michas! Minfmd was ſeiſed of the lands in queſ. 
— — ng tion in fee, and had iſſue by his ſecond wife, Ralph Mitford; and 
wie, a uſe immediately arifes to the covenantor for life ; and the remainder over, being a remainder 
in ſpecial tail, becomes executed in him; ſo that on his death the ſon by the ſecond venter ſhall take 


© the eſtate by deſcent, as ſpecial Leir, although he have a ſon by his firſt wife living at the time of his 


death, —S.-C, ante, 98. 121. 8. C. 3. Keb. 239. 316. 338. S. C. a. Lev, 75, S. C. Ray. 288. 
S. C. t. Vent. 372. 8. C. 1. 351. 369. S. C. 2. Danv. 556. Poſt. 226. 237. 1. Roll. 
Abr. 240. Hob. 30. Co. Lit. zꝶ, 23. 2. Mod. 207. 3. Mod. 23. 9. Mod. 162. 10. Mod. 
431. 436. 11. Mod. 96. 152. 131. 12. Mod. 33, ror. Gilb. Eq. Rep. 20. 120. Prec in 
Chan. 342. 467. Comyns, 119. 160. 2. Peer. Wms. 139. 3. Petr, Wms, 63. 367. 2. LA. 
Ray. $54. Pollext. 467. 584. Saund. on Uſes and Truſts, 134. 176. 180. 3. Com. Dit. 
„ Deſcent,” . Salk. 336, 11. Mod. 189. 2. Peer. Wms. 1. Prec. in Ch. 54. 442+ 461. 
Mer. Hargrave's note (3). Co. Lit. 24. b. in page 31. a. and note (2), page 164. 2. 1. Chan, Cal. 
145-. 1. Stra. 41. Gilb. Rep. 216. 131. f. Burr, 2615. Powell on Dev. 374. 389. 1. Will. 31+ 
5. Burr, 2626. Ambler's Rep. 11. 4. Term Rep. $2. i 


C 


L 


Trinity Term, 26. Car. 2. In B. R. 


on the 23. January, 21. Jac. 1. by indenture made between the Pers: 
ſaid Michael of the one part, and Sir Ralph Dalivell and others 
of the other part, HE COVENANTED to ſtand immediately ſeiſed, 
after the date of the faid indenture (amongſt 8 
in queſtion, by theſe words, v:z. & to the uſe of the heirs males 
« of the ſaid Michael Mitford, begotten, or to be begotten, on the 
body of Fane his wife, the reverſion to his own right heirs.” 
After which Michael died, leaving iflue Robert his ſon and heir 
by a firſt venter, and the faid Ralph by Jane his ſecond wife, After ©, 

the death of Aic hacl, Robert — and from Robert, by divers . 
meſne conveyances, a title was deduced to the heir of the plaintiff, 

Ralph had iſſue Robert, the defendant: | 


And in this ſpecial verdict, the queſtion was, If any uſe did ariſe 
to Ralph by this indenture made 23. January, 21. Fac. 1.? 


HALE, Chief Tuftice, RainsForD and WyLDE, Fuffices, 

inſt the opinion of TwisDEN) were of opinion, that Michael 

itford took an eſtate for life by implication and conſequence, 
and fo had an eſtate-tail. : 


Hartz, Chief TJuftice, ſaid, FirsT, It were clear if an eſtate 
for life had been limited to Michael, and to the heirs males of the 
body of Michael, to be begotten on the body of his ſecond wife, 
that had been an eſtate-tail.-SEcoNDLY, Which way ſoever it e-* 
ew eſtate is lodged in Michael during his life —Tn1zDLY, 

is a great difference between eſtates to be conveyed by the 

rules of the common-law, and eſtates conveyed by way of uſe; for 
he may mould the uſe in himſelf in what eſtate he will. Theſe 
things being premiſed, he ſaid, this eſtate being turned 144 2 C 160 ] 
of *law into an eſtate in Michael, is as ſtrong as if he had limited 
an eftate in himſelf for life. SE cop, A limitation to the heirs Poft- 2 7. 327+ 
of his body, is in effect a limitation to the uſe of himſelf; for his Therm, 135 
heirs are included in himſelf. —TrrzDLy, It is perſectly accord- : 
ing to the intention of the party, which was, That his eldeſt ſon 
ſhould not take, but that the iſſue of the ſecond wife ſhould take. 


FIRST it is objected, That his intent appears to be, that it ſhould 1. vent. 379. 

take effect as a future uſe. But when a man limits a uſe to com- ann, 1322. 
:ence in futuro, and there is ſuch a deſcendible quality left in him 237» 238. 

t his heirs may take in the mean time, there it ſhall operate ſolely 
by way of future uſe : as if a man covenant to ſtand ſeiſed to the 
uſe of J. S. after the expiration of forty years, or after the death 
of J. B. there no preſent alteration of the eſtate is made, but it is 

only a future uſe, becauſe the father or the anceſtor had ſuch an 
intereſt left in him which might deſcend to his heir, vi. during the 
years, or during the life of F. D. But when no eſtate may, by 
reaſon of the limitation, deſcend to the heir until the contingency 
0 of the covenantor is moulded to an eſtate 
He. 8 


Mi rroasd. 
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„„ migzbt be made to this heir, and ſo he was a lager beir at com- 


Trinity Term, 26. Car. 2. In B. R. 


Prove $xconDLY it is objected, That this would be to create an eſtate 
ys dy implication. But we are not here to create an eſtate; but on. 
ene ly to qualify an eſtate which was in the anceſtor before. 


Tumytv it is objected, That the old fee-fimple ſhould be leſt 
in him, But the covenantor had qualified this eftate, and con- 
verted it into an eſtate· tail, viz. part of the old eſtate. 


FovuRTHLY it is objected, That the intention of the parties ap- 

| pears, that it ſhould operate by way of future uſe; for that of 

* other lands he covenanted to ſtand ſeiſed tothe uſe of himſelf, and 

, by Hons of his body. But it is not the intention of the party that 

controul the operation of law; and to the caſe 1. Inft. 22, 

> though it be objected, that it was not neceſſary at the law to raiſe 

an e for life by implication, yet my LoxD Coke hath taken 

| notice what he had faid in the caſe of Parnell v. Fenn, Roll, Rep. 

®f 161 ] 240. If a man make a feoftment to the uſe of the heirs of his 

body, that is an eſtate for life in the feoffor : and in Englefiel?s 

Caſe, as it is reported in Moore 303. it is agreed, that if a man co- 

venant to ſeiſed to a uſe to commence after his death, the 
covenantor thereby ãs become ſeiſed for life. 


x On. 103. b. TwispEx, RAINSFoRD, and WYLDE, Juſtices, as to the ſe- 


Hob. zz, © Cond point held, That no future uſe would ariſe to Ralph, becauſe 
Poſt, 333, he is not heir at common law; and none can purchaſe by the name 
of heir, unleſs he be heir at common law.— But HA Chief 
u/iice, was againſt thym in this point; and he held, That if 

| | Rahph could not take by deſcent, yet he might well take by pur- 
7. Vent. 381, chaſe :—F1nsT, Becauſe before the ſtatute de denis, a limitation 


Co. Lit, 22- mon law: — SECOND, It is apparent that notice 


that he had an heir at the common law : ſo his intent is evident, 
that the heir at common law ſhould not take, But on THE FIRST | 


rox judgment vs giyen for the defendant. 


f 162} Fon wh — in the former ediion, }/ 
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- Sir Robert Atkins, Knt. : 
Sir Hugh Wyndham, Kr. Vallis. 
Sir William Ellis, Kt. 
Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Knt. Solicitor General. 


1 *[ 16 
Anonymous. | * 2 , 2 
F a man be lable top a yearly ſum, as treaſurer to a church, An cannot 
or the like, to a ſub-treaſurer, age þo and dies, the be maintained 

money being in 455 an action cannot be for the arrears 
maintained 


againſt his executors for theſe arrears: —ů — 
tom, becauſe there is no perſonal privity.—4. Co, 92. b. Yelv. 20. Moor, 433. 667. 10. Mod; 


* 


23. Cad vide Hambley v. Trott, * 
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: 53 due ſor butter and cheeſe ſold to the college. The chancellor of 


U. Rep. 40. 304. N. Ben]. 88. 2. Danv. 167. 


* 


Michaelmas Term, 23. Car. 2. In C. B. 
mag | 


| Anonrxors, 4c ling to the reſolution in Slade's Caſe (a), which Vaugnay, 
Ce Fuſtice, ſaid, was a ſtrange reſolution, an &Jump/it, or an 
action of debt, is maintainable upon a contract, at the party's 
election; yet where there is no contract, nor any perſonal privity, 
as in this caſe there is not, an aſſumpſit will not lie. | 
+ 5p MY Andin an pies of Sebi (os 3 the nl ck 
gain ver, that there is {o much money in eaſury as he nds; 
en in this caſe of an action againſt executors, that there was ſo 
teſlator oor of a much at the time of the teſtator's death, &c. ; for the money is due 
. fund, from him as treaſurer, and not to be paid out of his own eſtate ; 
Tube“ as in an action againſt the king's receiver, the plaintiff muſt 
1 was cl. fet forth, that he has ſo much money of the king's in his coffers, 
vent, Sc. («) 4-Co. yz. Moor, 433. Vdv. 20. Godol. 176. 196. Hoghes Ent. 3. 


Caſe 2. Magdalen College's Caſe. 
The chancellor 4 BEBITATUS ASSUMPSIT againſt the preſident and 


dee es > ſcholars of Magdalen College in Oxford, for threeſcore pounds 


mall de allow. the univerſity 8 W BY — charters of privi- 
ed ezine leges ted to uni verſity by ing's progenitors, and 
* : — ing ded” nd? by act of parliament; whereby, amongſt other things, 
power is given them to hold plea in perſonal actions, wherein 
hn 164 ] ſcholars, or other privileged perſons, are * concerned ; and 
in the ſyperior concludes with an expreſs demand of conuſance in this particular 
court againſt the cauſe, 
prefident and 1 : ; L 
| BAlnwix, Serjeant. Their privilege extends not to this 
coll:ge far roofs caſe; for à corporation is defendant ; and their charters mention 
. — rivileged perſons only. Their charters are in derogation of the 
4 a D muſt be taken ſtrictly. They make this demand 
upon charters 82 y att of parliament : and they have 2 
pl. 12, 20. Charter granted by King Henry the Eighth, which is confirmed by 
6. Hex. 9, the ſtatute 13. Elix. c. 21. ; but the charter of King Charlis the 
„Fit (which is the only charter that mentions corporations) 
+: Rall- Abr- is got ganfirmed by any act gf parliament (6), and conſequently is 
Dyer, 187. 4. Taft. 227. Hard, 189. 506. 2 2. Vent. 362. 1. Chas, Caſes, 237, 
166, Cro, Car, 73. 88. Hetl, 25. Skin. 665, 
2. Vent. 362. 10. Mod. 126. 1- Ld. Ray, 342. 2+ Ld, Ray, 1344. 2. Sus. $10, 2. Salk, 
343 671. Annally's Rep. 241. 2. Will, 319. 406. 3, Bl. Com. 301. 2. Com. Dig. « Courts" 


: 


(5) The univerſity of Orferd origi- © ſcholatrs, ſervi, aut minifiri, ſunt una 
nally held @ court lest; but by charters © partium ſecundum ſtatute wel canſuc;y- 
14 Rich. 2. and 14. Hen. 8. confirmed , diet. Ac. vet ſecunduny legem reg 
by ſtatute 13. EN Z. c. 29. it is incorpo. . at woluntatem cagcellarii; 1TA du 
rated de nyo ; and with its other ſran- ** TJuſtic' de Banco Regis, de Communi 
chiſes and privileges, this of connſance is * Banco, wel de affifis non ſe intromu- 
7 eltabliſhed im all pleas ſor treſpaſs, and © raw.” 4. Inſt. 227. Lit. 10. 

; in all copplejots,  miſdemeanor>, and 2. Salk. 343, and fer Com, Dig. titk, 
ies (Except plea; of ne) v ahi 4, Vaineriny." 


— 


pet 
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Michaelmas Term, 25. Car. 2. In C. B. 


not material as to this demand; for a demand of conuſance is Magvaten 
frifti juris. But admitting it material, the king's patent cannot = gal 
deprive us of the benefit of the common law; and in the vice- 
chancellor's court they proceed by the civil law. If youallow this 
demand, there will be a failure of juſtice ; for the defendants, - 
. being a corporation, cannot be arreſted ; can make no ſtipu- 
lation; the vice-chancellor's court cannot iſſue d;/iringas's againſt- 
their lands, nor can np 9 excommunicated. Precedents we find 
of corporations ſuing as plaintiffs (in which caſe the afore- 
mentioned inconvenience does not enſue), but none of actions 
brought againſt corporations. * a 
MAYNARD, contra. Servants to colleges and officers of corpo · 
rations have been allowed the privilege of the univerſity, which 
they could not have wm an; right; 3 in 8 maſter's 
right, a fortiors their ers enjoy it. word « perſon” 
in the . will include 4 3 well enough. uy 
VAUGHAN, Chief Fuſtice, Perhaps the words © atgue con- 
# 3 AN 
for the privi univerſity are grounded on their patents, 
which are in law, — caebomed by parliament or not. 
The word © perſona” does include corporations: 2. Inft. 256. 
and 


— 


Coke, upon the ſtatute of 31. BA. c. 7. of cottages | 

inmates (a). A demand of conuſance is not in derogation of the () Repealed by 
common law; for the king may by law grant tenere placita, 13. Ge. 3-622, 

though it may fall out to be in derogation of WESTMINSTER= 

Hall. Nor will there be a failure of juſtice ; for when a cor- 

poration is defendant, they make them give bond, and put in ſtipu- 

lators that. they will ſatisfy the judgment; and if they do not | 

perform the condition of their & bond, they commit the bail. I 165] 

They have enjoyed theſe privileges ſome hundreds of years ago, | 


The reſt of THE JupGEs agreed, that the univerſity ought to 
have conuſance, | 


But Arkixs, Juffice, objected againſt the form * demand, 
that the words * perſona privilegiara cannot comprehend a cor- 
poration in a demand of conufance, howſoever the Ente may carry 
it in an act of parliament. W 


ELLts and WyxDHAM, Fuftices. If neither ſcholars nor pri- 
vileged perſons had been mentoned, but an expreſs demand made 
of conuſance in this particular cauſe, it had then been ſufficient ; 

and then a fault, if it be one in ſurpluſage, and a matter that comes 
in by way of preface, ſhall not hurt, | 


Arkixs, ice. It is not a prefac | | it i 
„ 7 earns 


- 
* 


The gemang was allowed as to matter and form, 


C 


| Raym, x53 
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Michaelnas Term, 25. Car. 2. In C. R. 


c. Raogers igt Danvers. 


An cxecuror EBT againſt S. Danvers and D. Danvers, executors of 
who is bound G. Danvers, upon a bond of one hundred pounds entered 


Ke into by the teftator. The defendants pleaded, that G. Donvers, 


with bis teſtator, the r, bad acknowledged a recognizance in the nature of 
may plead the A STATUTE STAPLE of twelve hundred pounds to J. S. and 
bond and no that they have no aſſets ultra, Cc. The plaintiff replied, that 
— m__ D. Danvers, one of the defendants, was bound, with the 
ment of it in teſtator, in that ftatute ; to which the defendants 15 

2225 BAL DwWIx, Serjeant, for the defendart. If this plea were not 
. + good, we might be doubly charged. It is true, one of us acknow- 


3 C. 1.Freem, ſedged the ſtatute likewiſe, but in this action we are ſued as 


IR executors. "This ſtatute of twelve hundred pounds was joint and 


2. Lev, 132+ ſeveral; fo that the conuſee may at his election either ſue the 


29+. 201. 227+ ſurviving conuſor, or the executors of him that is dead; fo that 
* the teſtator's goods that are in our hands are liable to this ſtatute, 
178. 124. It runs, © conceſſerunt ſe et utrumgue eorum.” If it were joint, 


3. Lev. 311. the charge would ſurvive, and then it were againſt us. It is 


2. Sd. 494% common for executors, upon ©« pleinment adminifler” pleaded, to 
* yment of bonds in which themſelves were 

with the teſtator; and ſometimes * ſuch perſons are made 
Vaugh. 20g. ecutots for their ſecurity. | 


Carter aal. Tux Court was of opinion againſt the plaintiff ; whereupon 


8 6. he prayed leave to diſcontinue; and had it. 


4. Mod. 63. 296. 8. Nod. 233. 9. Mod. 89. 10. Mod. 371. 315. 426. Caſes Temp. Tab. 
230. : | . . | - | 


a. 


' Caſe + ln Amie againſt Andrews. HT 


A promiſe made A SSUMPSTT. The plaintiff declares, That whereas the father 
1 of, the defendant was indebted to him in twenty pounds for 
B. toC. in con- Malt fold, and promiſed to pay it; that the defendant, in conſi- 
nderation that deration that the plaintiff would bring two witneſſes before a 
C bring two Juſtice of peace, who upon their oaths ſhould depofe, that the 
eee th, defendant's father was indebted to the plaintiff, and promiſed 
before a juitice Payment, aſſumed and-promiſed to pay the money: then avers, 
of peace, to be a that he did bring two witneſſes, &c. who did ſwear, &c. - The 
Jutt —_— defendant pleaded non afſumpſit ; which was found againſt him. 
ru N SxxjrAN f BALDWIN moved in arreſt of ju t, that the 
Cagi. confideration was not lawful (a) ; becauſe a juſtice of peace not 
S. C. 1. Danv. having power to adminiſter an oath in this caſe, it is an extra- 
>, Fo judicial oath, and conſequently unlawful. | 

Poſt. 169. 284. Cro. Eliz. 469. 2. Saund. 136, 7. Mod. 13. 10. Mod. 295. 1. Salk, 
25. 23. 1. Ld. Ray, 358. 368. 2.Ld. Ray, 753. 759. 838. 909. 919. 982. . Stra. 94. 592. 


2. Sira, 933. 1027. 
(S the cafe of Elmes ©, Wills, x, H. BL Rep. 64. 


4 | And 


Michaelmas Term, 25. Car. 2. In C. B. 


And VAUGHAN, Chief Fuftice, was of opinion, that every oath Anne 
not legally e taken is within the —— —_. 
prophane ſwearing (a). And he faid, it would be of dangerous. AnSIOTS: . 
conſequence to countenance theſe extrajudicial oaths, for that it 
would tend to the overthrowing of legal proofs (5). 

WyNnDHAM and ATKINS, Fuftices, thought it was not a 
prophane oath, nor within the ſtatute of Ling James, becauſe it 
tended to the determining of a controverſy.——And accordingly the 
plaintiff had judgment. | 

42 21. . repealed and fl Gilbert's Law of Evidence, 
ONTO Sce ES T 3% 


$. Mod. $39. 10. Mod. 213. Stra. 
498. 1. Hawk. P. . 12. 


5 * Horton againff Wilſon. 2 7 1 
A PROHIBITION was to ſtay a ſuit in the ſpiritual If a prodtor n 
S Mn 55 in he prot 


VAUGHAN, Chief Fuftice, and WynDHAM, | No a ſuit there, 
court can better judge of the fees, that have been due and uſual *** o for the 


there, than themſelves, Moſt of their fees are appointed by con- 8 
ſtitutions provincial, and they prove them by them. A charge of a 
lately libelled in the ſpriritual court for his fees, and, other meſſenger, and 


in the cauſe : the client pretended that he ought to have but four- — _— 
pence for all. They gave ſentence for the defendant. The plaintiff 2 to 4 


fees was moſt proper for the ſpiritual court; but that becauſe the 5. C. 2. Freem. 
plaintiff there demanded a cuſtomary fee, that it ought to be de- Rigs 
termined by law, Whether ſuch a fee were cuſtomary, or no? 3 8 
And accordingly they granted a prohibition in that caſe. It is 2. Keb. 615. 
like the caſe of modus for tithes ; for whatever ariſeth out of the 3. Keb. 44. 
cuſtom of the kingdom, is properly determinable at common law. $'6- | 
But in this caſe they were of opinion, that the ſpiritual court ought . . 330. 
not to be prohibited; and therefore ted a prohibition guoad 8 18. 
ſome other particulars in the libel which were of temporal cog- 4. Mod. 254. 
Mod. 


nizance, but not as to the ſuit for fees. ab 243. 
238. 


WyNDHAM, Fuftice, ſaid, If there had been an actual con- 10. Med. 262. 


tract upon the retainer, the plaintiff ought to have ſued at law. —_— 47. 


Arkixs, Fuftice, thought a ibition ought to go for the 1. LA. Ray. 
whole.. F 4 - faid, had no — to the Eniſhi on of the 703. 
ſpiritual court, nor to the cauſe in which the proctor was retained. * 
No ſuit ought to be ſuffered in the ſpiritual court, when the | 
plaintiff has a remedy at law; as here he might in an action upon 
the caſe; for the retainer is an implied contract. A difference 
avout the grant of the office of regiſter, in a biſhop's court, ſhall 
be tried at common law, though the ſubjeum circa quod be da 
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bs SY Zo nora 


| Michaelmas Term, 25. Car. 2. In C. B. 


ritua}: 2. Roll. 285. pl. 45. and 2. Roll. Ar. 283. Wadworth v. 
Andrewes. Shall a Six-Clert prefer a bill in equity for his fees ? 


(a) S. C. 2. Free, 129. agrees; but 
in S. C. 3. Keb. 204. it is ſaid, that as 
the Court were divided no prohibition 
was awarded, but that the parties were 
ordered to declare, and the proceedings in 
the mean time to he ſtayed. In the S. C. 
cited 4. Mod. 254. and 5. Mod. 240, 
241- it is ſaid the probibition as to 
e fees was denied, See alfo 2. Roll. 


Rep. 59. And in the c.ſe of Johnſton 


oF 168 ] 
"1 Caſe 6, 
To an action of 


| affault and bat- 


, a pica that 
the plaintiff t. 
tyr bed a congre- 
gation while rhe 
nuniſter was 
performing the 


. nd that the 


&ctencant . 
(though neither 
cumſtable, 
or other officer) 
elkiter manus 
irepofuit to pre- 
vent ſuch diſtur. 


Juttificatian, 
12. Mod. 610. 
11. Mod. 64. 
x. Ld. Ray. 
ba. 277. 

1. Stra. (88. 

». Sud. 13. 
1. Hawk. 1. C. 


271. 


toy 


hut a prohibition was granted guard, &c (a). 


queſtion was, Whether proQors may ſue 
for their fees in the "ſpiritual court“ 
Hot T, Chief Tuflice, inclined they could 
not. In Johniton v. 4. Mod, 
255. a ſuit fora protor's fees was ſtayed, 
1. Ld, Ray, 703. And it has alſo been 
determined, that @ reer, Salk, 333. 
12. Mod. 608. an eppariter, Doug), 
Id edit. 629. 4 pgriſs-clerk, 2. Sins, 
110F.* cannot ſue in the ſpiritual court 
for their fees. Sce 4. Com. Dig. 494. 


* Glever agent Hynde and Others. 


(CLEVER brought an action of treſpaks, of aſſault and battery, 
” againſt Elizabeth Hynde and fix others, For that they at 


York-caftle, in the county 


of York, him, the faid plaintiff, with 


force and arms did afſfault, beat, and evil-entreat, to his damage 


of one hundred pounds. 


The defendants plead to the vi et armis, not guilty ;z to the af- 
rizes of burial, fault, beating, and evil-entreating, they ſay, that at ſuch a place, 
in the county of Lancaſter, one Fackſon, a curate, was per- 


forming 


the rites and funeral obſequies, according to 


the 'ulage 


of the church of England, over the body of OI * 
ere 


_ churchwarden, lying dead, and ready to be buried; and that then 


plaintiff did maliciouſly diſturb him; that they, the defendants, 


required him to defiſt ; and becauſe he would not, that 


the to re 


move hum, and for the preventing of IE * molliter 
dance, is 2 good ei manus impeſuerunt, Ic. que et eadem tranſgreſſio; ABsQUE Hoc 
; that they were guily of any aſſault, &c. within the bo: of 


York, or any where 


extra camitatum Lancaftrie.—T be plai 


Terres the plinif. The defendants do not ſhew that 
y 


they had any authority to 


hands on the plaintiff; as that they 


were conſtables, or church-wardens, or any officers ; nor do 
juſtify by the authority of any that were. If they bad 


that they laid hands on him to carry him before a juſtice of peace, 


rhaps it might have altered the cafe. The plaintiff here, if he 
faulty, is liable to eccleſiaſtical cenfure ; and the ſtatute of 
r. Philip & Mary, c. 3. provides a remedy in ſuch caſes, 


Jox Es contra. If the ſtatute of Philip & Mary did extend to 


\ this caſe, yet it does not reſtrain other ways that the law allows to 


puniſh the plaintiff, or keep him quiet. 
iven us a precedent ; he whipped bu 
emple ; which act of buying and \-:lling was not fo 


piety, as to diſturb the worſhip of God in the very act and exer- 


cit. of it. | 


ur Saviour himſelf has 
and ſellers out of the 
t an im- 


Tus 


Taz Cobxr. The ſtatute of 1. Philip & Mary concerns Graves 
only: but there is another act, made 1. Elix. c. 2. {. 9. 

that extends to all men in orders that perform any part of the pub- 

lie ſervice. But neither of theſe ſtatutes. take away the common 

law. And at the common law, any perſon there preſent might 

have ® removed the plaintiff; for they were all concerned in the * [ 169 

ſervice of God that was then performing; ſo that the plaintiff in 

diſturbing it, was a nufance to them all; and might be removed 

by the ſame rule of law that allows a man to abate a nuſance 


hereupon judgment was given for the defendant, ni/f cauſa, &c. 
Ser 6, Edw. 6. c. 4. the 1, Mary, e. 3. and the . Will. & Mary, c. 18. {. 19. 


Hr nor, 
any OTnins. 


Anonymous. 155 Eaſe 7. 


ACTION UPON THE CASE. The plaintiff declares, That An ani ca 
whereas the teſtator of the defendant was indebted to the a promiſe to pay 
plaintiff at the time of his death in the ſum of twelve pounds ten 828 
thillings ; that the defendant, in conſideration of forbearance, 2 LOG 
promiſed to pay him five pounds at ſuch à time, and five pounds t aver bs 
more at ſuch a time after, and the other fifty ſhillings when he anchhercceived, 
ſhould have received ef: Wen #vers; thpit G e c. d from whewy 
2: faith, that the defendant paid the two five pounds; but for the 227 e 204 
| 3 received money, but hath not but n wWG6 


paid it. defendant pleaded non aſſumpſit, which was found general iſſue 
defaults are 


WiIuor ed in arreſt of judgment, That the plaintiff doth aided by the + 
not ſet forth how much money the defendant had received, who er. 
perhaps had not received fo much as fifty ſhillings : he ſaid, though Ame, 43-113- » 
the promiſe was general, ua the breach ought to be laid ſo, as to 16% . 
be adequate to the conſideration. —And $ECONDLY, That the —— N 
plaintiff ought to have ſet forth of whom the defendant received 2. Jones, 145. 
the money, and when, and where, becauſe the receipt was tra- Cro. Car. 47 
verſable, | ö SA 

Tur Cour agreed, That there was good cauſe to demur to 20. Mod. —— 
the declaration: but after a verdict they would intend, that the 2. £4- Ray. 
defendant had received fifty ſhillings ; becauſe elſe the jury would 339: 3217 | 
not have given ſo much in damages. And for the other exception, yaw. 


they held, That the defendant having taken the general iflue, had 3. Bl. Rep $20. 


waved the benefit thereof. uot > — 
| a 5 þ er, . - 
Alford againff Tatnell. | 2 


REGORY ALFORD and Melchiſedec Alford were bound, = 
* ; If two joint and 
joint y and ſeverally, to Tatnell in a bond of ſeven hundred feverat obligors 

pounds, The obligee brought ſeveral actions; obtained two ſe- 28 
* a : one 3 

being taken on the capias utlagatum, is ſuffered to Eſcape ; and the obligee obtain ſatis faction in d 4 
againſt the ſheriff for the eſcape; the other obligor on being taken may bring an audita querela, 
but kg muſt ſhew the time when and place where ſatisfaftion was made.—S, C. 2. Mod. 40. Ante, 
111. 116. Poſt. 224. 1. Roll. Rep. 8. Hob. 2. Cro. Jac. 338. 12. Mod. 105. 598. 
2. Julſt. gy. Godb. 257. 2, Bl. Kep. 1059+ 3. Bac. Abs. 699. Cromp: Prac. 422+ 4 

| ver 


* 


— 


by virtue x, , 3 
de eg, Aud Durham. The plaintiff demurs. 


4 
| 
i 
* 
g 
i 
s 
4 
i 
6 


MWachaelmas Term, 25: Car. 2. In C. B. 


Ates veril judgments in this court againſt the obligors ; ſued both to 
I mh outlawry; and in Ace, Term, 18. Car. 2. both wert 
rere cerned outlawed. In Hilary Term following, Gregory Alford 
vs taken upon a capias utlagatum by Browne, ſheriff of Dorſet; 
| fire; who voluntarily ſuffered him to eſcape. Zytnell brought 
an action of debt upon this efcape agai * | 

and received ſati — Ons | 

to take Melchiſedec o brought an audita' querela, and 

ſet Re all his 8 his declaration. Upon a dem 

the opinion of 1H CovtT was againſt the plaintiff for a fault 
in the declaration, viz. Becauſe the ſatisfaction made to the 
plaintiff by the ſheriff was not ſpecially pleaded, viz. time and 

place where it was made; for it 1s iſſuable, and, for aug 


£2 appears by the declaration, it was made after the writ of 


* id, If Tatnell had only brought an action on 
iff, and —— for the eſcape, 


: 


wh 2 | e ke bad had the damages paid, that would not have been 


5 unded upon the eſcape, which is a ſufficient ground of action 
a he had declared well. They gave day to ſhew cauſe, why tue 
A declaration ſhould not be paying colts \ 
© Caſe 9. Anonymous. ; 


An officer may PALSE IMPRISONMENT. The defendants juſtify by 
Joffify arreſting virtue of a warrant out ofa court within the county-palatine of 
| InY 


c . 
before fummats The material pa of the plea was, That there was an ANCIENT 
Wel emed cobnr holden before the ſheriff of the y," &c. called THE 
9 [ 171 Js COUNTY=-COURT, which was accuſtomed to be held from fifteen 
thecounty pala · days to fifteen days; and that there was a cuſtom, upon a writ of 
tine of Dar ha gueſtus eff nobis iſſuing out of the county-palatine of Durbam, 
e ee e ham he. 
2 „ guandam guere inſt ſu n or perſons agai 
2 Hr bells ueſfus oft nobis iffued, the ſheriff uſed to make out a. wrivinthe 


A snxnIeyx of nature of a capias ad ſatisfaciendum againſt him or them, &c. 


* the county, and Chat ſuch a writ of gugſtus eff nobis iſſued ex curid cancellarie Dunelm. 
©: called Tuz and was delivered to the ſheriff, who thereupon made @ precept to 


„ nnr 


25 his bailiffs to take the plaintiff, who thereupon was arreſted; 
1 which is the fame — . | «th 


proceedings are SERJEANT Joves, . for the 1 took exceptions to this 


irregular, et plea: Fnsr, The court is i} pleaded to be held before the 
the court having power to ifſve the" writ, the cfficer is be uad to exveme it, —Poft. 272. 


A. Saund. 182. 1. Stra. 509. 2+ Ld, Ray. 3530, 


i 


| Mickdelthas Term, 25. Curt. a. In C.. 


for in 2 county- court the ſuitors 
22 N plea upon 2 queſtus iff nobis, which is 


the king's writ, yet that doth WN 


not its juriſdiction (5%. 

SeconDLY,. The cuſtom of holding this court de LIP 
diebus in guindecim dies is void; not only yay MAGNA 
L. c. 35- but againſt the 2. g. 25. which 

: « that no county-court, mY 92 + deferred than 
« one month from court to court, olage, een Wi 
« tute, or law to the contrary — 


Tump, He took theſe exceptions to Be eiiſtom.* a En 


are the judges (e): Avonyoek. 


is abſurd, 3 queſtus eff nobis the party affirm 2 . 


querelam, that then, &c. ; for a queſtus gt nobis 1s an action 

the caſe, and this quzdam querela may be in any other action, 
- never fo remote: the plaint ought to be in purſuance of 
the writ, and ſo to have been 2dhy, As this-cuſtom is 
laid, it does not appear that the plaint ought | 

_ juriſdition of the court. N It is 


any inferior court a capias be 5 
FouRTHLYy Exception to the declaration, 70 os it does 
not appear, Whether this writ were , the chiancer) 
of the city of Durham, or. Sf thr of ths coun e words _ 
cur. cancellar. Dunelm.” are applicable S 


Fir rl xv, Here is not aw evermom; wer ds exuſs of 20h 
did aid withinthie' cou ty-palatine : it is ſaid indeed, that he wis . 
indebted, and did — — but it is che Con- 


erte 


* 
2 7 
W + 


err 


traſt and cauſe of the debt that entitles the arte here uu r 0 172 1 


action. 


_ SixTALY, He fays, 'that he did be guandam guerdlam, 
but does not fay that it was fuper brevi de queſtus gſt nobis; nor 
that it was in placito præilict. nor makes any application at all of 
the plaint to the writ; and then the plaint not appenring to be 
warranted. by the writ, and being for above oY er the 
proceedings are coram non judice. pay” 


SEVENTHLY, The ſheriff's mrs is * 3 hs party, 
i inv ores 2 in ballivd tud ; and it does not appear that the 
bailiff bailtwick: If the county were divided into ſe- 
veral livifions) and each bailiff alletted to a ſeveral diviſion, this 
ought to have been ſhewn, and that the place where this arreſt 
was made was within the bailiff 's proper diviſion. | 


ErcHTHL v, On the defendanc's oqwihewingythe courtwarui not 
held according to the cuſtom alledged, vis. de quindeeim diebus 


in guindecim dies; for the laſt court is ſaid to have been held the - 


Tat F Harch, and the next after that ou the 26th March. 


(a) Cro, Jac. 882. (e) 1 Ret, 64. 2. Roll. 277. 
(5) Jentl-man'”s Caſe, 6. Oo. 11, 12. 12. Ried. 598. . L#, Rw. 1216: 7 
' Jex ER, 


Mickaelmas Term, 25. Car. 2. In C. B. 


—— d. Fete, the defendant, argued, that the impriſonment way 


To THE FIRST exception he ſaid, That the court men- 
tioned in the bar is not a county-court, nor fo pleaded; it is 
pleaded as it is, cut. voc Ar. cur. comitat. and there were never 

any ſuitors. known there to be judges : it is not to be examined 

according to the rules of county-courts, properly fo called; for 

2 ead it to be according to the cuſtom of the county-palatine 
urbam, PEE It eng Ing {od BL... 


hg for THE SECOND exception to its held 3 
A is guindec im dies; the anſwer to the exception anſwers 
this alſo. The Judges of affiſe in writs of falſe judgment have al- 


 Jowed this cuſtom, and affirmed judgments IP ES court; 


Doug), 62. 


of which we have many precedents. 


For THE run exception „ of the 
cuſtom; hr Þ — iter anſwered; That's de 
is good enough if it be to a common intent, and the common 
intent is, that the quedom querela muſt be purſuant to the queſftus 
—— and in this caſe it was ſo: the gueftus eff nobis the 
3 the plaintiff Was are both in an 
n romiſe :—and to the ccond, That the 
on is en de arife within the juriſdi&ion ; for the 
promiſe, wi. pre? is the ground of this action, is faid to have been 
infra comitat.” palatin —To tht third exception, That | in 
inferior courts it is illegal to award @ capias before ſummons ; 
but this court is in a county-palatine ; and ſuch-courts are like to 
the courts at Mgiminſter, and have the . fame authority (a). 


— ble cours re gol mrs oy 


4. Saunds 74+ 


Fase te cuſtom the king's bench i for der in 


To Tar FOURTH he faid, It was 4 on morons — 
poſe a court 070m ma; fr the city of Durbam; a court of equity 


there is de preſcription in the of 
Durban, d how pea in equi bas * * 


To ru rir ru he faid, The promiſe was Iaid to have been 
made within the juriſdiction. | 


To THE $1XTH, ut ſupra. 
To THE SEVENTH, That this precept was | 3 to the 


form of all their precepts in like caſes, 


To THE ErGHTH, That taking both days incluſively, there 
are fifteen days. But admitting that there were ſome fe in 


the proceedings, yet ſince that court can ifſue ſuch a writ as this, 
it is ſufficient to excuſe the officer (5): 


I Xx CourT. This is not a county- court, but a court t alla 
The County Court,” and it is within a county-palatine ; and 


| (a) Rowlandfon v. Simpfon, 1. Roll, (5) The caſe of the Marſhalls, | 
$01. 1. Sund. 74- 20, Co. 68, b. 10 74. b. 


for 


Michaelmas Term, 25. Car. 2. In C. B. 


r REM | 
courts. S | 
tion be held before the ſheriff, as a'court-baron may, by a ſpecial 
preſcription, be held coram eneſchalle; and ſo it hath Veen atjudged 
— — 2 eee. | 
cription as to ta cri for a 
— and every court- baron mult be The 
of Drrkam is — 


quotes wart yn. on, owl 
ml deckejs declare in what plaint he will, NN 
. re 2 proceed. An ofir le 
irregular, e the Court can ifſue a that excuſes arts 
eder in ation. — executing the 


And judgment was given for the defendant, niff cauſa, & 


proceedings are R 
51. 2. Hawk, F. C. 122. 138. 7122 Mabe —_—— a, 


() Cro. Jac, 512. 1. Kcb. 952, | fy 


— 
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BASTER TERM, 


_ 
r 


r 


_ 
1 
4 The rc Sh of of Charles the Second, 
sur Ichn Vaughan, Chief Fufice. 
y Robert Atkins, Kur. | 
V8 Hugh Wyndham, Rur. Tuſtices, 
Sir William Ellis, Kut. 
r William Jones, Nur. Attorney General. 
Sis Francis Winnington, Kut. Solicitor General, 
* [ 174 ] | | 
AAA. OR OE Jeanings nnd Olbene. 
— ng T as executors alſo. The defendants — plat 
Sein dene, adminiftravit.” Upon one of the iſſues a ſpecial verdict 


5 — EO was found, viz. That the faid defendant being executor durante 
ns. pw nie borne wg rhemny gent marr 
hath paid ſuch tor to — — mn uy nga 


and deli- | 
— Lars Arkiks, Fuftice. This ſpecial rene doc DES 
refidue. defendant's plea of © fully adminiſtered ;” for that cannot be plead- 
Hob. 250. ed, unleſs all debts, &c. are as far as the afſets will 
2 reach : which is not done here; for refiduum ſtatus 2 
4 1 delivered over, &c. and that refiduum is liable to the payment of 
Latch. 160. this debt, which is yet undiſcharged. 


3 N Neu Juſtice, WĩxpHAM and EN 
tices, N o however n diſchargeth himſelf * 
eſtate that was the teſtator _ « fully adminiſtered :" 

—— N 2 * * 


Ik 


Tale Term, af On. ww th 


It was found by the ſame verdict, that the teſtator left a perſonal An executorſhip - 
eſtate, to the value of two thouſand pounds; that there were owing 2 minore 
by him five hundred pounds, in debts upon ſpecialties; five hun- 22 227 
er ſimple con ; and that he had diſ- coming to the 
poſed of four h pounds in legacies : and that this defendant age of ſeventeen 
was executor durante minore ætate of the teſtator's ſon; and that s. 
he had paid fourteen hundred pounds in diſcharge of the debts and 5- Co. 29. 
legacies aforeſaid ; and had accounted with the infant executor, 8 5 
when he came of age; and that upon the payment of ninety- one Cs. Gar. 2. 
pounds to him, the infant executor releaſed to him all actions, &c. 4. $i. 60. 
and, Whether, upon this whole matter, this defendant ſhould be ſaid 1. Leon. 74. 
to have adminiſtered ? was the queſtion. 3 

1. Lad. Ray. 338. 408. 5. Mod. 395. 12. Mod, 194. 

 VAuGHAN, Chief Juſtice. When an infant executor comes 
of age, the power of an executor durante minore ætate ceaſeth; [ 175 
and the & new executor is then liable to all actions: if the former An adminiſtra- 
executor waſted, the new one hath his remedy againſt him ; by 
he is not liable to other men's ſuits (a). Nor is there an i 
convenience in this ; for ſtill here is a perſon liable to all aftions. other men's 
It is objected, that poſſibly the new executor is not of ability to a aer his 
| tisfy. I anſwer, If in ſome particular caſe it fall out to be fo, fe ir. 
that is by accident : and to argue from the poſſibility of ſuch on Pe 
accident, is to ſuppoſe the law fitted to anſwer all emergencies. the good, the 
—ATKYNS, Fuftice, accorded. | executor has 
remedy againſt him, —Cra. Eliz. (459). 34- Hen. 6. pl. 24. Dyer, 339. Cro. Eliz, 43, 6. Ca. 
18. Latch. 60. 3. Term Rep. 587. T . 


VAUGHAN, Chief Fuſtice. It is faid, That here are fifteen An executor 
hundred pounds liable to pay this debt: for to pay debts upqn 3% Pay faple 
ſimple contracts or legacies — it, is 4 drvoftevit eſpeciall — 5 
the defendant having notice of this debt (which was alſo Fond). unleſs he has 
That is a miſtake, upon which ſome books run: but it is certainly timely notice 
not law. Debts upon femple contracts may be paid before bonds, thereof braction. 
unleſs the executors have timely notice given them of thoſe bonds; Cro. Eliz. gz. 


and that notice muſt be by ation. —ATK&1xs and ELL1s agreed 3. Mod. 215. 
with VAUGHAN: W yXNDHAM dubitabat. 45 178. 


The caſe was put off to be argued next Trinity Term: but in Dougl. 436. 
the mean time the plaintiff diſcontinued. 1. Term Rep. 


(a) Sed guerre; for it was determined reply, that before the ſecond adminiftra- _ 
in Packman's Caſe, that if an adminiſtra - tion committed he had waſted the goods, 
tor waſte the goods, and afterwards ad- 6. Co. 1$.; a it is faid Bull. N. P. 
miniſtration is committed to another, 145. that this ſeems the moſt reaſonable 
yet any debtee ſhall charge him in debt; determination. See alſo Latch. 160. 269. 
and if he plead the laſt adminiſtration Cro. Car, $$, Hob. 49. 266. 
committed ro ancther, the other may ; g 7 


N 2 | 1 


. 2546-784. 


bi | Eaſter Term, 26. Car. 2. In C. 8. 


* - 


S iI. Scudamore againſt Croſſing, 

et a „ub Term, 22. Cer. 2. Roll $71; | 

| In the Exchequer Chamber, 7 

28 IEC MEN T. On A $PECIAL VERDICT, it was found, That 
and grant, _ 4 man by deed did give and grant, in and ſell, alien, en- 

bargain and feoff, and confirm to his daughter certain lands; but no conſide- 

fell, alien, ion of money is mentioned, nor is the deed enrolled : there is 

likewiſe no conſideration of natural affection expreſſed other than 


enſeotf, 
coufirm,** * 8 1 
what is implied in the grantee his daughter : there is no 
certain | muon 
Ta ph indorſed, nor any found to have been made; nor was the 
contention of dang in poſſeſſion at the time of the deed made. 

mar- » 
riage, he the ch / The queſtion was, Whether this were a void deed, or had any 
raiſes a ge by operation at all in the law, and what was wrought by it? 
way of covenant 7 3 
to fand fad. In che king's bench it was adjudged by THE WHOLE court 
S. C. 2 Lev. g. to be à good deed, and that it carried the eſtate to the daughter by 
22 way of covenant to ftand ſeiſed (a). | 
Une the jullices: of the. comman_plen 
* and the barons of the exchequer, the caſe was argued at Serjeants- 
(476 ] Inn, by Six WILLIAM Joxss againſt the deed, and “ by Sin 
Ante, 91. 121, FRANCIs WINNINGTON in maintenance of it. We 


2. Lv. 2. Jones. Before the ſtatute of uſes, 27. Hen. g. c. 10. a man 


1. Vent. 372- might either have retained the poſſeſſion, and have departed with 
woe — or he might — the 7 and have re- 
9. Mod. 16. fainedtbe »ſe3 or he might have departed with them both together. 
x76. The ftatute unites the paſeſſon to the wes but leaves men at li- 
1. Mod. 96. herty to convey their eſtates by putting e poſſeſſion out of them- 
282. 181. 196. ſelves, and limiting an uſe; or by railing an uſe, and letting the 
14. Mod. ag, Poſſeſſion follow that. Now how ſhall it be known when an ctate 
"x60, muſt paſs one of theſe ways, and when the other ? That muſt ap- 
Fitzg. zor. pear by the intention of the party expreſſed in the deed. . Some 
3.14. Ray. 390. conveyances contain words that look both ways; ſome one way, 
oy * emp and fome another. If the words look both ways, then has he to 
$26, *- *5+ whom the eſtate is intended to be conveyed, election to take it 
2. Pr. Wm. 39. Whichever way he likes beſt. A man in conſideration of money 
3 and in the deed there was 


(= The ciſe upon which the Court was made for the confiZeration aforeſaid, 
gave judgment is ſtated to be as follows : and no other, S. C. 2. Lev. 9. And 
Nicholas Hooke was ſeiſed in fee ; and in two other reports of 8. C. the deed is 

- In confiderztion of affect ion to his daugh. tated to be ** for and in conſideration of 
tier made a deed to his daughter, inrolled natural love, augmentation of her por- 
withinkx months, whereby, in conſide- tion, and preferment of her in marriage, 
ration of affetion,- and for her portion and other good and valuable confidera- 
and .preferment, and other valuable tions.” 8. C. 1. Vent. 137. 8. C. 
confiderations, he bargained, fold, alicnecl, 2. Keb. 584. See alſo Mr. Hergrave's 
er.te.tF2d, and confirmed, to the ſaid note (1) Co. Lit. 49. 2. 3 Meibourn v. 
daughter the lands in ,queſtion, with a Simplon, 2. Wil, 22. ; Wilkinson o. 

clauſe of wzrranty, a covenant for Tranmer, 2. Will. 75. | 
further aſſurance ; and that the indenture 

6 | a letter 
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a letter of to make livery ; and it was reſolved to be a S 
conveyance by way of bargain and fale, if the deed were en- — | 

rolled (a). Where the words are only 33 an eftate by ß 

way of uſe, there you ſhall never take an at common-law : | 

Cre. Fac. 210. In the caſe of Adams v. Steer (b), the caſe of 

Denton v. Fettyplace is there cited, that by the words of 

and ſale without attornment, a reverſion paſſeth not (c). If the 

king bargain and ſell, &c. no uſe can ariſe, becauſe the king can - 

not ſtand ſeiſed to an uſe (4). On the other ſide, where the words 

are proper to paſs the eſtate. at common law, there nothing ſhall 0 

paſs by way of uſe. A guære is made in Dyer (e), or N 

no, gap. ths in conſideration of mutual affection, &c, releaſe to 

his brother, who.is not in poſſeſſion, an uſe thereby ariſeth to the 

releſſee? but this guære is reſolved in a manuſcript that I 

have of that caſe, viz. That no uſe does ariſe. The caſe of 

Ward v. Lambert (f), and of Oſburn u. Churchman (g), is the 

caſe in queſtion. In Rol/s Second Part (5), a man in conſidera- 

tion of iage did ive and grant to his wife, after his deceaſe, 

to her and the heirs of her body, &c. and it was reſolved, that no- 

thing paſſed. _ This caſe is much tr than ours: for there is 

Mn viz. by raiſing an * uſe: for as [C 177] 

a conveyance at common law, it cannot be good, becauſe a | 

freehold cannot be granted to commence in future; and yet rather | 

than recede from the words of the party, the deed was adjudged to 

be void. He cited Fofler v. Fofter, Trinity Term 1659 (i), 

which himſelf had argued. In the deed here in queſtion there are 

words proper to an eſtate in poſſeſſion, © give and grant.” 

There is likewiſe a clauſe of warranty, of which the grantee ſhould 

loſe the benefit in a meaſure, if he were in the. poſt ; for * 

then he ſhall not vouch and there are opinions that he cannot 

rebut ; as in Spirt v. Bence (4). There is alſo a covenant, that 

after the ſealing and delivery, and due execution of, &c. the party 

{hall quietly enjoy, &c. Now what execution can be meant but 

by livery and ſeiſm ? Foxe“ Caſe (i) has been objected ; in which 

it is reſolved, that the reverſion ia that caſe ſhould paſs by way of 

bargain and ſale, though the words of the grant were, “ demiſe, 

« ſet, and to farm let ;” all words proper to a common-law con- AX 

veyance. I anſwer, The conſideration of money there expreſſed 

is ſo ſtrong a conſideration as to carry it that way; but the con- | By. 

ſideration of natural affection is not ſo ſtrong ;/ and fo the caſes 

are not alike. The conũderation of money has been held fo 

ſtrong as to carry an eſtate of fee-fimple in an uſe without words 

of inheritance. | | 


(a) Heyward's Caſe, 2. Co. 35.2, (f) Cro. Jac. 127, 
to 37. b. Adams v. Steer, Cro, Jac, (5) 2+ Roll. 


270. 2. Roll. 786. pl. 25. 5 (i) Finch Ch. Rep. 170. t. Lev, 
Y — Jac. 210. * 58. I, Sid. $2. Ray. 43. 1. Keb. 
c} Vide Cro. Jac, 30. Dr. Atkyn's 160. 225+ 274+ 319. 
(A) Moor, 11 3. x (#) Cro. Car. 368. Stiles, 308. 
e Dyer, 30 b. | (7) 8. Co. 94. 2. Brownl, 291. 


(f) Cro, Eliz. . I 
hq OY”. N 3 WINxxNINSO rom 


' 
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Scovavwons WINNINGTORN, contra. He inſiſted upon the intention of the 
againſt party, the confideration of blood and natural affection, and the 
FOI 7 neceſſity of making this deed good by way of covenant to ſtand 
ſeiſed, becauſe it could not take effect any other way. The clauſe 

of warranty and covenant for quiet enjoyment, he ſaid, were bur 

forms of conveyances, and of clerks; but the effectual words 

are thoſe that contain the inducement of the to make the 
conveyance, and the words that paſs the eſtate (a). In Fofter's 

Caſe, which had been cited againſt him, he faid, the deed was as 
unformal to the eſtate one way as another. In Ofdurn v. 
Churchman (), he faid, this point was ſtarted; but that the 
ion was not upon this point : it came in queſtion neither 

upon a ſpecial verdict nor a demurrer. Tibs v. —_— 
anſwers all objections againſt our caſe, and is in form and ſubſtance 
the fame with it. He cited a caſe of Saunders v. Savin (4d), 

@ [ 178 } adjudged in the e late times in the common pleas, via. that 

- © a man ſeiſed in fee of a rent-charge granted it to a kinſman for life, 

and the grantor died before attornment, it was reſolved, that upon 

the ſealing and delivery of the deed an uſe aroſe. Wherefore he 


prayed, that the judgment might be affirmed. eo BI 4 
TurNER, Chief Baron of the Exchequer, Turner and 
LiTTLETON, Barons, and Ark 18s, WyNDHAn, and ELLIS, 

uftices of the Court of Common Pleas, were for affirming the 
PE A WAY Chief Juſtice of the Common Pleas, 


TavRLAanD, Puiſne Baron, againſt it. | 


« $id. 26. The Six Jupcts argued, FizsT, That in a covenant to Rand 
2 ſeiſed, thoſe words of . covenanting to ſtand ſeiſed to the uſe 
* 3s « of, &c. are not abſolutely neceflary ; andjthat it is ſufficient if 
there are words that are tantamount. —SECONDLY, That no 
conveyance admits of ſuch variety of words as does 'this of a- 
covenant to ſtand ſeiſed.— IHIR DIV, That Judges have always 
endeavoured to ſupport deeds, ut res magis valeat quam pereat — 
FourxTHLY, That the grantor in this caſe, by putting in plenty 
of words, ſhews, that he di netintend to tle hinting to any fort 
of conveyance.—F1FTHLY, That if the words & give and grant” 
had been alone in the deed, there would have been no queſtion; 
Nun. 48. and that if fo, —_ _ — CE 
That every man's taken ſtrongly agai 
= himſelf. —SEveNTHLY, That the words © give and grant” 
| ; enure ſometimes as 4 grant, ſometimes as 4 —_ 
_ as 4 releaſe 5 and muſt be taken in that ſenſe which will beſt 
| | ſupport the intent of the party.—E1G6HTHLY, That the very point 
of this caſe has received two full determinations upon debate; 
and that it were a thing of ill conſequence to admit of ſo great an 


inty in the law as now to alter it. Nix THL v,, That there 
hits © Jong ;ntent fhat the daughter ſhould have this eſtate— 
(a) Plowd. Queries, 305. 2. Roll. (6) Cro. Jac. 125 | 


Abr. 787. pl. 23. Co. Lit (e) 2. Roll. Abr. 786. 
| | Poph. 49. N Be * (4) Rayw, 48, 2. Lev. 213 


a deed; 


- 
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: deed; a good conlideration to raiſe an uſe; and words that are Scypanang 


tantamount to a coyenant to ſtand ſeiſed. Wherefore the judg- (As, 


ment Was | 
. THURLAND, Puiſne Baron, (aid, The intention of the party, 

was not a ſure rule to conſtrue deeds by: that if lands were given 

in connubis ſoluts ab omni ſervitio, the intent of the giver is, to 

make a gift in fran - marriage; but the common law, that de- | 
lights in certainty, will not underſtand his words ſo, becauſe he 

toes not fay in libero maritagio. In our caſe, the * firſt intent C1391 


of the father was to ſettle the land upon his daughter : his ſecond 
intent was to do it by ſuch or ſuch a conveyance : what convey- 
ance he meant to do it by, we muſt know by his words. The 
words © give and grant” 8 and naturally work upon 


4 


ſomething in efſe ſtrained e M are not favoured in the law: | 
nor ought heirs to be diſinherited by forced and ſtrained conſtru 
tions. If this deed ſhall work as a covenant to ſtand ſeiſed, it y 


will be in vain to ſtudy forms of conveyances ; it is but throwi 

in words enough, and if the lands paſs not one way, they will _—_— 

another. He cited Blitheman v. Blitheman (a), and Dyer 35. © Y 

and faid Pitfield v. Pierce (b) was later than that of Tibs v. FUr 

plewell (c), and of better authority, . FLY 
VAUGHAN, Chief Juſtice, accordant. It is not clear that the 1. Sid, 26. | - 


words © give and grant” are ſufficient to raiſe a uſe ; but ſuppoſing 227 
that they are by a forced expalition, when nothing appears to the * ; 
contrary, will it thence follow, that they may be taken ina ſenſe - 408 
directly contrary to their proper and genuine ſenſe, in ſuch a place 3 
as this, where all the other parts of the deed are wholly inc 
ſiſtent with, and will not by any poffibility admit of ſuch a con- * 
ſtruction? He mentioned ſeveral clauſes in the deed, which, he We 
ſaid, were proper only to a conve at common law. He ap- 1 


pealed to the law before the ſtatute &f uſes ; and ſaid, that where a 
uſe would not ariſe by the common law, there the ſtatute executes * 
no poſſeſſion; and that by ſuch a deed as this, no uſe would have 

uiſen at the common law. But the judgment was affirmed (d). 


(a) Cro. Els. 279. 1. And. 294. (4) Seethecaſeof Oni 6. Went» 
2. Co. 52. worth, Carter, 137. 2, Vent. 350, 
(% 2. Roll. Abr. 789. March. Moor,35. 2. Leon. 25. 2,Roll. Abr. 


$9. : 786. And ſee an E on Uſes and * 
(4 2 Truſts by F. W. Sanders, p. 336, 
Gabriel Miles“s Caſe, | ' Caſe12, 


(GABRIEL MILES and his wife recovered in an actiòn of debt If b na 
againſt one Cogan two hundred pounds, and ſeventy pounds wiſe recover 
damages : the wife died, and the huſband prayed to — 5 4pm 5 


buſband may take out execution on the judgment without ſcire facias.— Co. Lit. 351. 3. Lev. 40 


3. Med. 189. 1. Sid, 337. Cro. Car. 464. 10. Mod. 164. 446. 12. Mod. 346. 383. 
Gild. Eq. Rep. 70. 84. Fitzg. 149. 205, 1. Vern. 396. 1. LL Ray. 244. 3. Ld, Rays 10g. 
1. Feer, Wms, 378. t. Will, 302, Dougl, 637. H. Bl, Rep. 209. | 


N4-. upon 


Dom. Dig. lea be it was 
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— Ganurne this j Tux CourT, upon the firſt motion, in- 
ere Are ch that it i bot itiive is ue bidhund + but that _ 

on ought to be committed of it, as a thing in ia but 
—— Are ht take out execution; 


—— rr 
in his own e accordingly be took out a ſcire facias; and 
— — n. Car. 208. 227. xg ap 
Color. © 2 Fe 


n EJECTMENT. S 


—— n 2 
1 vember, for And the queſtion, upon a ſpecial ver- 
De . iQ, was, Whether this were a good or a void caſe ? | 
Noventer, for Jonxs, Serjeant. There are many caſes in which the law 


ND... rejefts the limitation of the commencement of a leaſe, if it be 


_—_— impoſible ; as from the thirty-firſt of September, or the like: 


ro. Elis. now this being altogether uncertain, and fince there is nothing to 
9 determine your judgments what © November” he meant, whether 
Cro. Jac. 266. laſt- paſt, or next-enſuing, it amounts to an impoſlible limitation: 


o. 36. as in the Br s Caſe (a) in Dorſet's Caſe (), and in 
DO — pt As 


2. Stra. 5 BAaLDwin, contra. The law will * an impoſſible limits 


nnn 


ER but we cannot de- 


ann 2 ng how the contract was. There are many 
p — being void for uncertainty of commencements ; 


RE, 96 14 not — if the limitation in this 
R | Caſe were good. 
WrNDRHAM and EI 8, contra; and ont: ſhould begin ſom 
the time of the delivery. 


"It was moved afterwards, and, ELLIS 1 abſent, it was ruled 
by VAUGHAN and e againſt W VN DRAM“ s opinion, and 


the judgment was 


(a) 1. Roll. Abr. 849. Co. Lit. 4g. b. Elis. 2 2. Roll. Abr. 193. 2 
„6. Co. 35. Moor, 4 
* Roll. Abr. 249. pl. 2. Gro. Os "Dane, Ab.. 212. ON 


Fowle 
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| * Fowle againſt Doble. 8 Caſe 14. 
NME DON in the remainder. The caſe was thus: There ou e, 
were three ſiſters : the eldeſt was tenant in tail of a fourth p — 7 * 

of one hundred and forty acres, &c. in three vills, A. B. and C. bundred acres (0 

the remainder in fee-ſimple to the other two: the tenant in tai N t tg 

takes huſband Dr. Doble the defendant. The huſband and wife: hostels g 

levy a iu ſur conuſance de droit, to the uſe of them two, and the J Sg Fase 

teirs of the body of his wife, the remainder in fee to the right heirs. three ville, the 
of the huſband : and this fine was with warranty agai em and en need not 
the heirs of the wife. The wife dies without iflue, living che cf qu wits des 
buſband, againſt whom Tac and Ruth, the other two fiſters, te beste ra 
whom the remainder in fee was limited, bri a FORMEDON in the lie ; but he 
remainder. The defontant,. 2s, w:pare. of the muſt 

viz. one hundred acres, pleaded © non tenure,” and that ſuch a nnen 

one was tenant. To that plea the plaintiff demurred. As to the dn d ge 


"cit of the lands, he pleaded this Bae with wirrinty, Tie P wen 


tiffs made a frivolous replication, to which the defendant demurred. 3. C. | 
The plaintiff's counſel excepted to the defendant's plea of nun te- > Cr 


zure, N ” * 5 7 12. 187% 
- FrasT, That he does not expreſs in which of the vills.he ons 239. 241 ; 
hundred acres lie 2 this was over-ruled; for the formedon Pot 213, 250, 
being of ſo many ſeveral acres, he is not obliged to ew where rz. Di: 
thoſe lie that he pleads « non tenure” of: he tells the plaintiff . Bar. thtt 
who is the tenant, which is enough for him. N.Lut.agh.q06. 
SECONDLY, Becauſe he. that pleads © non tenure” in abatement, rn Se Ra 
ought to ſet forth who was tenant die impetrationis brevis orig. Ac. __ 
Hat this was over-ruled alſo; for be fays, that himſelf was not 10.Mod-3.148- 
_ die Pan, brevis origin. but that ſuch another codem "1+ Mod. 103. 
« was tenant; which is certain enough. When the tenant **; Mot 8 
pleads non-tenure to the whole, he need not ſet forth who is te- ,; pai 
nant ; otherwiſe when he pleads non-tenure of part (5). At the 2. Bac Ab. gga. 
common law, if the tenant had pleaded non-tenure as. to part, it 4-Bac. Ab. 10g, 
would have abated all the writ (c): but by the ſtatute of the : Notes. 332. 
25. Ediu. 3 c. _ it is a_—_— that by he exception of nen- t 2 4 
enure o el, no writ be | | | ; 
« where the metas ann 
A THIRD EXCEPTION was taken to the pleading of the # fine. 2 
viz. Becauſe he pleaded a fine levied of a fourth part, 4 wm, poke tag 
in how many parts to be divided. — This was alſo over-ruled, plead a fins U. 
Charnock v. Worſley (d) was cited, where a difference is wen of » fourth 
taken betwixt @ writ and a fine; and in a fine it is ſaid to be good, aten u 
that being but a common aflurance ; aliter in a writ (e). 8 
r ſeems N againſt the plaintiff's own writ, in which = — 
E a fourth part, without ſaying in how many parts to du,. 


(a) dee the Yrzan-Boor 5. Edw. 3. ) 36. Hen. 6. 
S. — . John Stanley's 75 4 Leon. — — f 
Hen. 6. pl. 51. (e) Year-Book 19. Edw 
(b) Se Y=zar-Boors 12, Hen. 1 * 
Pl. 15. 33. Hen. 6. pl. 31. 0 


Tr 


A woman being Tas MATTER IN LA, was, Whether or no this warranty, 
tenant in tail, being againſt — 2 Oe tun heirs of the wife, were 


RESOLVED to be a bar; for this v as to the huſband, was 
as foon as it was created: breath that created 
ö Av — 2 — his own life 

ind dovit hace 0s Jarge an elito ghee warranted (0) 3-whith 
IRE his warranty. And this is LT TIETrOx's text: Ifa man 
ET make a feoffment in fee with warranty, and take back an eſtate in 
"ny 4 1 But the deſtruction of the huſband's 
mainder in fee bs rn rr the wife's („): and Syn's Caſe (e) was 
2 e bon which ETL IS ſaid he much relied, and contended that 
. (Oc ive no rule here; for that here the huſs 
againſt them band is ſeiſed t of the wife 
and the beirs of | 
the wiſe. The haſband, on the death of bis wife without idee, may plead this fine and warranty in 
bar of her fiſter's remainder in fee ; N r 
| forvive 33to him, but deſcznded upon the fifter as collateral heir to his wie 


., 52% Venn fad, Fer, That if the fine in this caſe had been 
— levied to a ſtranger for life, or in fee, who had been impleaded by 
Cro. Jae. 217+ another ſtranger] that in that caſe the tenant ought to have vouch. 

* « Garran- ed 2 huſband, as well as the heir of the wife, or elſe he 
„ ty,” 14. would have loſt his warranty,—SECONDLY, he faid, If the fine had 
Co, Lit. * been levied to the uſe of a ſtranger, who had been impleaded by the 
Caſes Temp," heirs of the wife, he queſtioned, Whether or no the tenant could 
Fa. ” have rebutted om 5 0p more a moiety? And he queſ. 
t: oned the reſolution of Sym's Caſe. eis a caſe cited in m's 
| Cafe out of the Tear Beek 45. 4. 3 . 23, which is expreſsly 
A wy reſolution of we ale It i 5 id in THE 1 £0 (e) 
Fat no nt was in that caſe, which is e; and 
-_ -- thatthe SN hot well idped by Book, (/), which is 13 

I!: in caſe of a voucher a lf is rae, , that does 

— * n not one is rebu 
have the like advantag Men is a reſolution quoted i in Sym's 
<1 147 .+ Yb r 2. Fitz, tit. * Garranty,” 
t 78. upon which the judgment is fad to be founded, being, as is 
" 2 faid, a caſe in point; but he conceived not: for Harvey, 
11831 that gave the rule, * ſaid, © Le tenant poit barrer vous touts, ergo 
| un ſole. E the eaſe there were ſeveral co-heirs, and if all were 
demandants, all might have been barred ; and if one be demandant, 
© there is no queſtion but ſhe may be rebutted for her But 
Sym”s Caſe is quite otherwiſe: for there one perſon is coheir to the 
ranty, that'is not heir to any part of the land. In the Year 
Boos 6. Edu. 3. pl. 50. Here is ens rolled upon the ground 
and reaſon of — a Ede, 7 Sr theſe reaſons, he faid, he could 


not rely upon Sym"s Caſe. He agreed with the reſt as to the rea. 
( See Spirt v. Nees, Cre. Car. (d) 3. Corr. 
770. () S. Co. 52. 
(6) Year-Bcok 20. Hen, 7. 4 * Brook, e 144 


ſon 
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why the warranty is 
2 4 reat an eſtate as he warranted; for then no uſe can be 
a7 ery nc If a man hayeland, and another warrant this 

10 ce nd bs irs, nnd 008 of thee die without heirs, the 
ſurvivor = vouched without queſtion, The huſband never 


obli 
. from the very creation of it, it was impoſfible that it 


ſhould be effeQual to any purpole: he cited Rolls v. Oftern (a). 


Tux wHoLe CouRT agreeing in this opinion, 3 was 
given for the tenant (50. 


t 


(a) 1. Brownl. go. 2. l (3) fs hag Ann 0 fl K 80. 8 


Hob. 20. Moor, 859, 4. Leon, 250. the caſe of Williamfon v. Hancock, 
Wingh's Ent. 8327 | poſt, 193+ ancV the caſes thery cite, 


TRINITY | 


deſtroyed, viz. Beeauſe the huſband takes 


by this warranty; but as to him it was merely no- 


Fowr £ 


Ponyr, 


ES ww 


"TRINITY TE RM. 
| The Twenty-Sixth of Charles the Second, 

23 F. 033 ed: IN f 5 a 

The Common Pleas. 

Sir Jchn Vaughan, Kat. Chief Juſtice, 
Sir Robert Atkins, Knt. _ 

Sir Hugh Wyndham, Kt. Fuſtices, 

Sir William Ellis, Ku. 

Sir William Jones, Knt. Attorney General, 

Sir Francis Winnington, Nut. Solicitor General 


— : | 


*[ 134]. | | | | 

. is. * Hamond againſt Howell, Recorder of London. 
A en will HE PLAINTIFF brought an action of falſe impri 
1 ment againſt the niayor of London, 1 Sa. jm 
Judge +20 whole court at the OLD BAILEY, and the ſheriffs and 


- mitment, any gaoler, for committing him to priſon at a ſeſſions there held. 
n The caſe was thus: Some quakers were indicted for a riot, and 
judgment, the Court directed the jury, if they believed the evidence, to find 
8. C. ante, 119 the priſoners guilty; for that the fad ſworn, againſt them was in 
8. C. 2. Mod. law a riot: which becauſe they refuſed to do, and gave their ver- 
3. C. 2 Jones, dict againſt the direktion of the Court in matter of law, they 
13. committed them, They were afterwards diſcharged upon a ha- 
8. C. Vangh, bea corpus. And one of them brings this action for the wrong- 
38 3. Keb. — _ 


322. Mayan, Serjeant, moved for the defendants, That they 

8. C. Freem. 1. might have * time to plead ; for a rule had been made, that 

* the defendants ſhould plead the firſt day of this Term. 

493 273. Taz Covxr declared their opinions againſt the action, viz, 

3 int. 34. hat no action will lie againſt 5 for a wrongful commit- 

12. Mod, 388. ment, any more than for an erroneous judgment. 

2. 566. 7 | | 

— Mow 26 3. 468. 2. Ld. Ray, 767. 3. Will, 155, 2. BL Rep. 1145. Monvay 

| | MO z 


g 
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MonDaY, the Secondary, told the Court, that giving the de- Hauonb 
fendants time to plead countenanced the action, but granting im- 1 
parlances did not. So they had a ſpecial imparlance till Michasl- Ont 
mas Term next. - 1 2 h ye OI Reps 

Arxixs, Juftice. It was never imagined, that Juſtices of 
ojer and terminer and gaol-deliver d be queſtioned, in pri- 
vate actions for what they ſhould do in execution of their office: 
if the law had been taken fo, the ſtatute of 7. Fac. c. 5. for plead- 
ing the general iſſue (a) would have included as well as in- 
ferior officers. 0 N 


| (6) See alſo 24. Geo. 2. c. 44- and 2. Hawk. P. C. ch. 8. f. 42. 


* Birch againſt Lake. | [185] 

* _ Caſe 16, 
A PROHIBITION was to the ſpiritual court upon this pronib;eion wilt 
if ion: That Six EDwarD LAKE, vicer-general, had lie to the ſpiri- 


(=) See alſo 16. Car. 1. e. 11, and 13; Car. 2. ft. 1. c. 13. 3. Bl. Com. 101. 447. 


Prattle again King. | Caſe x7. 
PH VSBAND and Wife, adminiſtrators in the right of the wife, An executor 
bring tn action of debt againſt huſband and wife, adminiſ- my dig debt 
trators likewiſe in the right of the wife, de bonis non, Cc. of ® a leaſe for 
7.8. The action is for rent incurred in the defendants own time, 2 8 
and is brought in the debet et detinet. The defendants plead, inst the ad- 
« fully adminiſtered; to which the plaintiffs demurred. | bay. 
SERJEANT HARDRES, for the plaintiff, ſaid, The action was the undertenant 
well brought in the debet et detinet, for that nothing is aſſets but of the term, for 
the profits over and above the value of the rent; and he cited tent inqurred in 
 Hargrave's Caſe (a), and the caſe of Rich v. Frank (b),' and u. CEE 
Poph. 120. ugh if an executor be plaintiff in an action for vs = wg © I 
rent incurred after the teſtator's death, he muſt ſue in the detinet 165. 
| only, becauſe whatever he recovers is aſſets: but though an ex- S. C. 2. Danv. 


| 504. 
Cro, Eliz. 225. Popb. 120, 5. Co. 31. 1. Vent. 171. 2. Vent. 209. I. Sid. 266, 1. Lev. 
128, 1. Cro. 125. 685. 3. Mod. 327. 8. Mod. 288. 356. 10. Mod. 12. 12. Med. 7. 


1. Wil. 4+ LY Com. Dig. 201. 
(a) Moor, 566, 5* Co. 31 1.Rrownl. (5) 1. Brownl. 56. 2. Brownl. 202, 

&. Godolph, 174. 237. Sed vide Cio. Jac, 23% 1. Bulſt. 23. Godolph. 

the caſe of Smith v. Norfolk, Cro. Car. 176. as I. 

225, where it is ſaid, that Hargrave's 

Caſe is not law. : 


ecutor 


2 „ 
R A * hk * 


— MORN OT? Gat T7 r 22, 35 
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a ecutor be. plaintiff, yet if the leaſe were made by himſelf, he muſt 
pub e Then the plea — 
Kine. zs not a good plea ;- for he is charged for his own occupation, If 
2 this plea were admitted, he might give in evidence payment of 
diebts, &c. for as much as the term is worth, and take the 
to his own uſe, and the leffor be ſtript of his rent: in Foſſchy'; 
Caſe (a), this plea was ruled to be ill. | | | 
* [ 186 ] And of that opinion THE CourT * was; and faid, That ex- 
— 4 (though, if they could, they 
ought to it ſpeciall it is naturally in them, and pri 
ar c AN 1 if 3X hat 
ee ae e no a many re er _— CO 
oprits, but muſt ai elves pecial pleading. For the 
Les, they fd, there was — 7: and gave judgment for the 


(s) Styles, 49. - (3) Cro. Jac. 549- 


Caſe 18. | Buckly againſt Howard. 


To an den of EBT upon two bonds, the one of twenty pounds, the other 
40 PGFEFENCCo Door toe 4 The defendant 
— + eaded, that the inteſtate was indebted to the plaintiff in two 


defendant plesd, hundred and fifty pounds, upon A STATUTE MERCHANT ; which 


that the teftator ſtatute is yet in force, not cancelled nor annulled ; and that ſhe 


was indebted to has not above forty ſhillings in aſſets, beſides what will ſatisfy this 
plaintiff upon a grATUTE. The plaintiff replies, that the $TATUTE is 
wann With fire. The defendant demurs. 


MERCHANT Yet 8 N 

in force, and no By the opinions of WYNDHAM, Arkixs, and ETL Is, Fuſti 
— — 2 the Nuintik had judgment. For the defendant, by his Fin 
reply, that the had confeſſed the burning of the ſtatute ; which being admitted 
Rature was e It is certain that it can never riſe up againſt the 
Geftroyed by t: for the ſtatute of the 23. Hen. 8. c. 6. concerning 
— nizances in the nature of A STATUTE STAPLE, refers to 


the te viz. that like execution ſhall be had and made, 
i. and under ſuch manner and form as is therein provided. Tz 


1. Brown, f. STATUTE STAPLE 27. Ed. 3. c. 9. refers to the STATUTE 
Dong. 452. MERCHANT 13. Edw. 1. ſt. 3. c. 1»; and that to the ſtatute of 


Afton Burnel 11. Edw. 1.c. which provides, that © if it be found 

& by the Roll, and by the Bill, that the debt was acknowledged, 

& and that the day of payment is expired, that then, &c. Hut if 

the ſtatute be burnt, it cannot appear that the day —_— 

expired; and conſequently there can be no execution. If the re- 
- _ cogniſee will take his action upon it, he muſt ſay, Bic in curid 
pralatd. 15. Hen. 7. pl. 16. | 


. VavuGHAN, Chief Juſtice, differed in opinion. He faid, IRST, 

PE", That it is a rule in law, that matter of record ſhall not be avoided 
by matter in pars ; which rule is manifeſtly thwarted by this reſo- 
lution, He aid, it was a matter of record to both parties; - 


Trinity Term, 26, Car. 2. In C. B. 


the plaintiff could not avoid it by ſuch a plea, any more than the Bvcrry 
defendant could avoid it by any other matter of fact. He cited _ *g%inf 
* a caſe, where the obligee voluntarily gave up his bond to ke . 
obligor, and took it from him again by and put it in ſuit: * [ 187 ] 
the defendant pleaded this ſpecial matter, and the Court would Co. Lit. 226. 
not allow it; but ſaid, he might bring his action of treſpaſs, Tod. 216 
SECONDLY, Suppoſe the defendant had taken iſſue upon the ftatute's 

being burnt, and it had been found to have been burnt, and yet had 

been found afterwards, the defendant could not have ny Vacs 2. Vert. 299. 
of this verdict. He faid it was a proper caſe for equity. 


Slater againſt Carew. Caſe 19. 
DEBT vronanonp. The condition was, That if the obligor, A bondto pay «. 
his heirs, executors, &c. do yearly, and every year, pay or an annuity to 
cauſe to be paid to Thomas and Dorothy his wife, during their two man and hie 
lives, that then, &c. The huſband dies; and the queſtion was, u, ger 
Whether or no the payment ſhould continue to the wife ? -  cvees extin 
Barpwin, Serjeant, argued, that the money is payable du- ya" undo 
ing their lives, and the _ liver of them: 24 1 
Cafe (a), and HilPs Caſe (b), that whenever an intereſt is ſe- 1. 4g 1 
cured for lives, it is for the lives of them, and the longer liver of 166. 
n, * 


Sevsk, contra. The intereſt of this bond i in = obligee ; 1 Roll Abe 
the huſband and wife are ſtrangers, and ther payment 332. 
ceaſeth upon the death of either of them. 1 


Tan wol Court was of this opinion; and grounded ** r. 63. 
themſelves upon that diſtinction in BrudnePs 1 


Caſe, betwixt where 108. 

the egffuy que vies have an intereſt, and the of collateral Ii- 2. Brownl. 46. 
I They faid alſo, that in ſome caſes an intereſt would not 2. Brownl. 43. 

ſurvive, as if an office were granted to two, and one of them died, Lay res 


unleſs there were words of ſurvivorſhip in the grant. 80 the f, aa 1% 
Tab. 243. 


2. Ld, Ray. 1199. 1203. 1460. 2. Peer. Wa. 102. 280. 331. 347. 329. 3. Peer. Wan, 1g. 
153, 405. 408. 3} | 
(a) 3. Co. 9. and Co, Lit, (6) Eafter Term, 4. Jac, x, Roll 218. 
19. b. | Warburton's Reports. 
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22 — 
1 i188] 123 
Caſe 2. Farrer againſt Brooks, Adminiſtrators of VP 
If a defendant \HE PLAINTIYF had j dgment in debt againſt Jahn Broeks 
2 2. the inteſtate, and ok —— facies, —— e the 
Gon-ewarded, laſt day of Trinity Term, de bonis et catallis Jabn 


Saal raue Brooks : before the execution. of the writ John Brooks dies, and 
te. of che writ Elizabeth Brooks adminifters : the ſheriff's bailiff executes the 
binds the goods vrit upon the inteſtate's goods in her hands. 


Baipwin, Serjeant, moved the Court for reſtitution, for that 
=; Ke ik ofthe rice . rſued. Now 
rds of the writ are, “de Bonis of John Brooks ;?” and by 

»i% his death 7 ceaſe to be his The plaintiff will be at no 
goods will remain liable to the — 


3 
WyxDRHAM, Juflice. The of the is ſo bound 
$. Co. . by the gte of the writ, as that a eee 


2. 218. 

» 1% 7. Mod. 295: T2. Mod, 230. 241. 1. Ld. Ray. 69 
3. Peer, Was. 399. The like paint was adjudged in Dapin , 
32. Cav. a. 


Ld, Ray. $08. $50. 1073. 
9 


— 
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a); which is a ſtronger caſe. And fince the inteſtate Fangen 


be widen | 
himſelf could not have any plea, why ſhould we take care that the _acaint - 


adminiſtrator ſhould have time to ? Bros. 


And of that opinion was ALL THE Count, after they had ad- 
viſed with the 12 of the king's bench, who informed them 
that their practice was accordingly.—But V AUGHAN, Chief 7uſ- 
tice, ſaid, That, in his opinion, it was clearly againſt the rules of 
the law, —But they ſaid there were caſes to this purpoſe in Cre, 
Car. Roll. Moore, &c. mrs h 


(a) But now by 29. Car. 2. c. 3. « time, the ſheriff, under-ſheriff, and 
f. 16. No writ of fiers facias, or other © coroners, their deputies and agents, 
« writ of execution, ſhall bind the pro- * ſhall, upon the receipt of any ſuch 
i perty of the goods againſt whom ſuch © writ (without fee for doing the ſame), 
« writ of execution is ſued forth, but © indoiſe upon the back thereof the day 
from the time that ſuch writ ſhall be ofthe month and year whereon he or 
« delivered to the ſheriff, under-ſheriff, they receive the ſame.” —Sce 2. Burr, 
« or coroners, to be executed; and for 953. and the caſe of Hutchinſon v. 
ce better ' manifeſtation of the ſaid Jolinſton, 1. Term Rep. 729. 

*[ 18g] 
* Liefe againſt Saltingſtone. . Caſe 21. 


FJECTMENT, The caſe upon a ſpecial verdict was thus : A geviſe * to 
Sir Richard Salting one being ſeiſed in fee of Rers- Farm, on m wiſe for 
the ſeventeenth day of February, in the nineteenth year of the „ e 2nd by 
king, made his will in writing, in which were theſe words, a 4 
* ITEM, For Rees-Farm (in ſuch a place), I will and bequeath it « to ſuch of my 
4 to my wife, during her natural life; and by her to be diſpoſed of . children as 
to ſuch of my children as ſhe ſhall think fit.” Sir Richard © dhe dall think 
died; his wife entered, and ſcaled ſuch a writing as this, viz, ©. f%" 8vs the 
« Omnibus Chriftt fidelibus, Ic. Noveritts, That whereas my hui- 3 life, 
4 band, Sir Richard Saltingſtone, &c.” reciting that clauſe in the with a power to 
will, I do diſpoſe the fame in manner following; that is to ſay, diſpoſe of the _ 
] diſpoſe it, after my deceaſe, to my ſon Philip, and his heirs for tate to any of 
derer.“ The wife died, and Philip entered, and died, and left ju Ten i 


the leſſor of the plaintiff his ſon and heir. | 8. C. 1. Freem. 
The queſtion was, What eſtate Philip took ? or, What eſtate 14% 163- 176. 
the teſtator intended ſhould paſs out of him: ; ** — 


2 SCROGGS, Serjeant, in laſt Eafter Term, and BALDWIX, 2 9 


cant, in laſt Trinity Term, argued this caſe for the — 3 Cro. Eliz. 16. 
| inſiſted upon the word © diſpaſe, That when a-man de- 160. 

viſeth his land to be diſpoſed by a ſtranger, it has been always held 3- ton. 71. 
tobe a bequeathing of a fre-fomple, or at leaſt a power to diſpoſe "7 8 
of the fee · ſimple; and they cited M eſtn v. Welfbe (a) ; but they 376. 613. 
chiefly relied on the caſe of Daniel v. Upiy (o). 10, Mod. t. 
 WALLER, Serjeanty in Eafter Term, and NewnpioaTs, ** * | 
berjcant, in Trinity Term, argued for the defendant, That the a. Wil. 6. 


(a) Year-Book 19. Hen. 8. pl. co. (5) Latch. g. 39. 134. Noy, fo. 
Moor, 57 Dyer, 98. b. in Marg. 1. Jones, 137+ W. Benloe, 178. 


0 d SV. 3 
_ L * 2 8 Lend * * — -7 * 
a  _ m we * 1 * 2 un * t 4 


Michaelmas Term, 26. Car. 2. In C. B. 


- heir at law t not to be diſinherited without 
5 will, ef 


words (a). t if the deviſor himſelf had faid in hi 

« noſe of Rees-Farm to Philip,” that ** would have had 
33557 on is there that the 
iſpoſal, being limited to another carry a larger intereſt than 
if it had been executed by the teſtator himſclf? E 


This Term it was argued at the bench, and by the j of 


| ELtrs, WyxDHAm, and ATKINS, Juffices, the plaintiff had judg- 


*[ 290 ] 


ment: They agreed, that the wife took by the will an eſtate 
her own life, with a power to diſpoſe of the fee. She cannot take 
a larger eſtate to herſelf by implication than an eſtate for life; be- 
cauſe an eftate for life is given to her by expreſs * limitation: 
Whiting v. Wilkins (b). For caſes reſembling the caſe in queſ- 
tion were cited, 7. Edi. 6. Brook. tit.“ Deviſe”' 39. 1. Leon. 1 
and Daniel v. Uply (e) ; and Claytor's Caſe (d). It is obj 
That in Daniel v. Uply there are theſe words, © at her will and 
leaſure; to which they anſwered, H hat if ſhe have a power to 


6 
Fr ing to her diſcretion, it is as ſhe herſelf pleaſeth; 
and then Eeproſe eorum gue tacitt inſunt, nihil operatur, If I de- 
viſe that J. S. ſell my land, he ſell the inheritance (e). 
Where the deviſor gives to another a power to diſpoſe, he gives to 
VAUGHAN, Chief Fuftice, differed in opinion. He faid, It is 
3 does not ſignify 10 giue; for if fo, 
then it is evident that the leſſor of the plaintiff cannot have 
title: for if the wite were to give, then were the e 
out of her; which could not be by ſuch an appointment as ſne makes 
here, but muſt be by a legal conveyance. Beſides, ſhe cannot 
give what ſhe has not, and e has but an eſtate for life; If then 
it does not ſignify to give, what does it ſignify ? Let us a little 
turn the words, and a plain certain ſigniſication will appear. 1 
* will and Rees- Farm to ſuch of my children as my wi 


wife 
4 ſhall think e 


- 


- 


nominate what perſon ſhall take by the will. This is a plain 
and free from uncertainty and ambiguity, which elſe the word 
« diſpoſe” will be liable to. | 


But judgment was given for the plaintiff (F). 
(e) See Denn v. Gaſkin, Cowp, 661. ſuſpenſion of ſuch a power, Finch, 
6) 1. Bulſt. 219. ; 346. ; for the power is ſimply collateral 
(% W. Jones, 137. Noy, 80. to the eſtate, and the egfiui que uſe of the 
Latch. 21+ 39. 433. power does not derive any intereft from 
(A 5. Co. 1. the donee of the power ; ſhe being in 


| n 19. Hen. 8. ſuch caſe a mere inſtrument to carry the 


- 
* 
* 


. 
- 


9. 

(F) See the caſe of Tomlinſon v. execution. | Jones, 137. Noy, 80. 
Deighron, 1. Peer, Wrns. 149. in point, Laich. . 39. 135. Powel on Powers, 
and 3. C. Sa. 23g. 10. Mod. 31, 31. 3. Atk, 7i2. 1. Term Rep. 43 
Comyns Rep. 194. and 2. Eq, Caf. Abr. 435. 2. Brown's Chan. Caſes, 22. 344- 
209. where it is alſo held, that the ſub- 388. 3. Brown's Chan. Caſes, 95- 
ſequent marriage of the widow-is not a 243. 310. . 


* 


£- 


/ 
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Howell againſt King. | Caſe 22. 


TP RESPASS, for driving cattle over the plaintiff's ground. The If A has a way 
caſe was, A. has a way over B.'s ground to Black- Acre, "9 B. toC. 
and drives his beaſts over B.'s ground to Black- Acre, and then to a ws. 
another place lying beyond Black- Acre. And, Whether this was ©. he cannot 


lawful or no ? was the queſtion, upon a demurrer. lh ang | 
It was urged, That when his beaſts were at Black- Acre, he lands, 
might drive them whither he would. 39. Fe. 6. pl. . 


. . ; Bro. Ab. 136. b. 
On the other fide it was faid, That by this means the defendant pl. 6. 
might purchaſe a hundred 2 or a thouſand acres adjoining to # 191 } 
Black- Acre, to which he ibes to have a way; by which 1 
means the plaintiff would loſe the benefit of his land: and that a 2 


cording to the intent of its original creation. dee. 
utw. 113. 
T L Co to this. ] 1 * ” 
4 ry WHO ; vr agreed —And judgment was given 3-14 Rep 72 
l | a | | OY Rep. 
| | $ 
Warren Qui Tam, &c. againft Sayre. © Caſe 23. 


TH CovrrT agreed in this caſe, That an information for not Information 

1 may be brought upon the ſtatute of 23. u de brought 
Fliz. c. 1. L. 5. only, reciting the clauſe in jt that has reference to nls. ci. 
the 1, Eliz, c. 2.; and that this is the beſt and ſureſt way of de- Co. F. 750 

l | Cro. Jac. 142. 
claring. | 2. Leon. 5. 
Allen, 49. 2. Show. 237. 340. 8. Mod. 43. 381. 11. Mod. 114. 2. Stra. $43. 8 
1. Sa. 602+ 3. Hale, 165. 2. Hawk. P. C. 338. ; 


\ 
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*[ 192] | 
| Caſe 24 ® Williamſon againſe Hancock. 

ES Hilary Term, 24. & 25. Car. 2. Roll 679. 
A. being tenant ENANT for life, the remainder in tail. The tenant 
for life, remain- for life levies a fine to 7. '$. and his heirs, to the uſe of 
der to his ſan B. himſelf for and after to the uſe of Hannah and 


_— oy Prinne and their heirs, if ſuch a ſum of money were u 


heirs.levies by the conuſor ; and if the money were id, then to the uſe 
— conuſor and his heirs : kT op hungary — 1 


erer. The. tenant for life died, the money money unpaid, and the 
— warranty deſcended upon the remainder- man in 


_ the tenant for life, this warranty deſcending on the fon will bar his entry as remainder-man in 

tail, notwithſtanding the conuſee of the fine comes in by way of «ſe; for the conuſee, or his 

e 

—$, C. 2. Mod. 14. & C. 3. Keb. 408. 8. C. 1. Freem. 162. 188. Ante, 181. 

vi 215. Cro. Car. 370. 10. Mod. 3, 4.142. 12. Mod. 512, Vaugh. 360. 3- Com. 
* Garranty,” 23 0 


The 


Hilary Term, 26. & 27. Car. 2. In C. B. 


The queſtion was, Whether the remainder- man e dound —— 


bythis warranty or not (a)? 


MAYNARD, Serjeant, argued, That becauſe the eftate of the 


land} is in the po 
that a man who comes in 
aſſig nee within the 
tion of the ſtatute, 
ee 
warranty, 
—— reaſon and equi 
the maxim: that the 


ſe 3 


t before the warranty attaches in 
the remainder-man, that therefore it ſhould be no bar. He 
by the N of an uſe ſhall 
. Hen. 8. c. an equitable 180! "ag 
b the limitation of the 3. Term Rep. 
act in law; but he preſent caſe is upon 395 · 
which i is a poſitive law, and a thi 
. it is not to be 
ce 


— 


ſo re- 


que uſt in this caſe ſhall not 


vouch is confeſſed on all hands, and there is the fame Me wy 
he ſhould not rebut. ' He faid, the reſolution mentioned in Li 
Callege Caſe (b) was not in the caſe, nor could be: the 


there was a particular warranty 
3 er ſucteſſores ſuos, which 
ueſtion. He ſaid, that Jones, , Juffices 
the caſe of Spirt v. Bence (c), reported C. Car. 
t at the judgment in Lincoln College 
* Caſe (d), and that there was no ſuch reſolution as is there re- „ 01 


came in q 
aqon the ey 


ſaid, that he been 


BALDWIN, Serjeant, argued 


contra tunc Abbatem M mo- 
was diſſolved — 


on the other ſide, That at the 


common law many perſons might rebut who could not take ad- 


van 


cheat, the lord of a villain, a 
a ſortiori, he ſaid, he that is in by 


of a warranty by way of voucher; as the lord by eſ- 


„ tenant in 


eſſion (e) * 
1 0 


an uſe, being 


in b 33. of por peut eget: ab with it to 


& the aſſi 


THE CouRT was of opinion, that the c 5 
on. . 


As to SER JEANT 
aid they had adjudged 


that a ce/tuy que uſe mi n 
it was held in Spirt v. Bence 10 22 Fa 


2 gh re 0e ae 


1 is YC 
caſe of Fowle v. Blk 680. 


2 By 4. Ann. c. 16, f. 21. All 
% warrantics made by any tenant for 
« life of any lands, tenements, or heredi- 
« taments, the ſame deſcending or 
n coming to any perſon in remainder 
or reverſion, ſhall be void and of nome 


& effet,—Anp all collateral warranties 


« of any lands, tenements, or heredita- 
ments, by any anceſtor who has no 
1 eftate of inheritance in the ſame, 
* ſhall be void againſt bis heir. By 
* this ftarute,” ſays Ma. JousT1cn 
Braexsronz, ** it hould ſeem that the 
* Legiſlature meant to allow, that the 

* collateral warranty of tenant in tail, 


* deſcending, though without aſſers, | 
Q 3 


„ an 2 
AYNARD's objection, 
lately in the 


v. Fox (i) : 


upon a remainder · man or reverũoner, 
„ ſhould ſtill bar N ro- 
« verfion.” 2. Bl. Com. 303. Ses aj 
=. 75 373-3 and Mr, Buck's now(4) 


* 


Hilary Term, 26. & 27. Car. 2. In C. B. 


Wreuramner that report in Lincoln College Caſe 5 


ſolution in the caſe or no, is founded upon ſo reaſon, that 
>. - 2 conveyances fince have gone according to it. 3 


Ark xs, Juſſice, ſaid, There was a difficult clauſe in the 
9 F 
« ſingular pe and perf; ies politick which at 
« time on thi wt "firſt day of May which. dal de in th, 
& year of our cd 1536, &ce. ſhall have any eflate ey 
3 executed of and i in any lands, tenements, or heredi 


27 
E 
11 
2 
8. 
828 
1 
LF 
E. 
5 
+01 
2 
F. 
1 


— —— and profit by action, entry, ition, or otherwiſe, to 
& all intents, con and p as the perſon or perſons 
« ſeiſed to their uſe of or in any ſuch tenements, or heredi- 
t taments ſo executed, had, ſhould, ws or ought to have 
« had at the time of the execution of th thereof, by the 
< authority of this act, againſt any other perſon = ms 
« for any waſte, diſſeiſin, treſpaſs,” condition broken, or any other 
< offence, cauſe, or thing concerning or tou the ſaid lands 
« or" tenements ſo executed by the authority of this act.“ By 
this clauſe they that came in by the limitation of an uſe before 
© that day, were to have the like advantages by 9 18 or 3 
as if they had been within the degrees. If the 1 
it reaſonable, Why was it limited to that edel y the 
makers of that law intended to deſtroy uſes utterly and that there 
ſhould not be for the future an eyances to uſes ; but they 
that it would be fome {mall tim before all people would 
take notice of the ſtatute, and make their 1 pos Po 
3 — be the reaſon of this put} Inde, 
contrar NN uſes are continued, he could eaſily 
be ſatished, he faid, th . que uſe ſhould rebut. 


Moor, 839. | 2 uſtice, was of opinion, hen ph re on 
27 
er was” n0-euthority it, 127 


371. 
a Tux 5 all * for the defendant; and judgment was 


given accordingly. 
194] 
Caſe rig Rogers againff Davenant, Parſon of Whitechapel 


ORTH, C ice. ſpiritual court may compel 
— N . if it — 4 of re- 


excommunica · 

pair * every one of them till it be re- 
— — paired ; and thoſe that are willing to contribute muſt be abſolved, 
repair the —til-the greater part of them agree to alſels a tax; but the Court 
church; and cannot aſſeſs them towards it. It is like to a bridge or a high- 


when the it way 5 @ &/fringas ſhall iſſue againſt the inhabitants to make them 
rate for that purpoſe may enforce the payment of it.— Ante, 79. Poſt, 236. 2. Mod. 8. 232+ 259+ 
5. Co. 63. 67. . Vent. 367. 308. F. N. B. 50. 2. Inſt, 459. * 2. Roll, Abr. 
abg. 311. Fort. 346. 2, Ld. Ray, 1390. | k 


Hilary Term, 26. & 27. Car. 2. In C. B. 


repair it, but neither the king's court, nor the juſtices of peace, Rearus 

can impoſe a tax for it. | | _ ö 
WyNnDHAM,, ATKYNsS, and ELLIS, Fuftices, accorded, the 

Far vo. cannot, none but a parliament can impoſe a tax z 

but the greater part of the pariſh can make a bye-law: and to 

this purpoſe they are a corporation. But if a tax be illegally 

impoſed, as by a commiſſion from the biſhop to the parſon, and 

ſome of the pariſhioners, to aſſeſs a tax; yet if it be aſſented to, 

and confirmed by the major part of the pariſhioners, they in the 

ſpiritual court may proceed to excommunicate thoſe that refuſe to 

pay it. | 


See the ſtatute Circumſpecte agatis, 13. Edw. 1. ſtat. 4. c. 1. 


Compton and his Wife againft Ireland, - Caſe 26. 
/ Michaelmas Term, 26. Car. 2. Roll 6g1, 


GCIRE : FACIAS by the cory x5 executors to have execu- — 
tion of a judgment obtained ir teſtator, unde erecutis „ ten en 
adbuc reflat faciend. by Bok = 
The defendant confeſſeth the judgment, but ſays, that a capias 
ad ſatisfaciendum iſſued againſt him ; upon 1 was taken, 2 2 
was in the cuſt the warden of THE FLEET ; and that and tþat be paid 
rr to the 
THE FLEET ſuffered him to go at large. The plaintiff ler ; fora 
demurred, 2 50 — 2) 
Tux CourT held this to be no plea, but that it was a vo- is an eſcape. 
luntary eſcape in the warden; and judgment was given for the 1. Roll. Abr. 
Pong; I Gio 328. 


| *[ 195 ] 
: * Haley's Caſe. _ Caſe 27. 
PER CURIAM. If a habeas corpus be directed to an inferior Proceedings af- 
court, returnable two days after the end of the Term, yet the ter halal corpus 
inferior court cannot. proceed contrary to the writ of habeas C0 es 3 
en pus. TE the writ was nat 
NorTH, Chief uftice, Cited the caſe of Staples, ſteward of returnable till | 
IWindfor ; who 2 commitment, becauſe he had pro- 3 3 
e, 5 þ 


ceeded after 4 habeas corpus delivered to him (though the value 
were under five pounds) (a), and would not —— of it. 2 
— 6. Mod. 177. 12+ Mod, 666. 1. Salk. 148. Tidd's Prac. 176. 178. 2. Bur. 

7 : | * 


(a) See the 21. Jac, Fo ts 12. dn. . c 394 C 3. 19. Geo. 3. c. 70. 
04 | The 


Caſe 28. The King againſt the Biſhop of Rocheſter and- Sir 


Francis Clerke. © : 
Hilary Term, 24. & 25. Car, 2. Roll 594. 


HE cAsx, UPON A SPECIAL VERDICT, was thus: The king 

i Di Ting (oe in for of the manor of Leyborn, in the county 

þ to which an ad- Kent, to which the advowſon of the church of Leyborn is appen- 

ern dant (which manor came to him by the diſſolution of monaſteries, 

7 ue be. having been part of the poſleflions of the Abbot of Gray-church), 

' | fore held by a granted the manor to the Archbifbop of Canterbury, and his ſuc- 
lber, grants the Ceſſors, ſaving the advowſon : afterward the 2. to the 
manor, without church, being void, 7. S. The Archbiſbop of nterbury grants 
the adrowion, the manor, and the adyowlſon, to the king, his eirs and ſucceſſors; 
2 rs which grant is confirmed by the dean and chapter. The king grants 
manor and ad- the manor with the n and this advowſon it 
row to the in particular), © which lately did belong to the Archbiſbop of Can- 
king A Bart & terbury, and to the Abbet of Gray-church, with all pri- 
arr roger « vileges, profits, commodities, &c. in as ample manner as they 
the manor, with came to the king's band by the — of the archbiſhop, or 
the appurte=- © by colour or pretence of the archbiſhop, or con- 
pad 00 ion 2 the — hgons — or by ſurrender of the late 

e ray-c or as amply as they are now, or at any 

eee. NN en and bis heirs 
formerly be- &.“ | | 
longing to 
the abbot, and lately to the biſhop, paſſes the advowſer,—S. C. 2, Mod. 2. 8. C. 3. Keb. 472. 
x. Roll. Rep. 23. 1. Co. 6. Co. 36. Hob. 229. Cro. Eliz. 632. Yelv. 48. Cro. Jac, 
34- 297+ 302. Lane, 75. Co. 166. 5. Mod. 297. 1. Ld, Ray. 50. 297. 302. 4 


4 7 The queſtion was, Whether or no, by this * grant, the ad- 
[ 196 * o * 
5 NEewpiGATE, Serjeant. The king is not appriſed of his 
(4) 1-Co. £2. a. title, and therefore the grant is void (a): for he thought this ad - 
(5) Iagicheld's. vowſon came to him by grant from the archbiſhop (b). If the 


— Mo", king be deceived in deed, or in law, his grant is void (c). 


(«) Bro. Patents.“ reg. 2. Co. 46. 51, 52. 10- Co. Arthur Legat's Caſe. Hob. 170. 
228, 229, 230. 223. 247%. 323. Dyer, 124. Moor, $38, 2. Co. 33. 11. Co. go. 9. Hen. 6. 
28. b. 2. Roll. 186. Co. Ent. 334. F 

HarDREs, Serjeant, contra. He laid down four grounds or 
rules, whereby to conſtrue the king's letters patents :—F1rsT, 
Where a particular certainty precedes, it ſhall not be deſtroyed - 


(2) Cro, Car. uncertainty, or a miſtake coming after (4).—SEconDLY 
| . Ties is 2 difference when the king millakes his title to the pre- 


3. Leon. 162. judice of his tenure or profit, and when he is miſtaken only in 
1. And. 148, ſome deſcription of his which is but ſupplemental, and not 
pi. cor at material nor iſſuable (/. — ITHIRDI v, Diſtinct words of relation, 
10. Hen, 4 pl. 2. God. 423. Markham's Caſe, cited in Arthur Legat's Caſe, 10. Rep, 
(s) 21. Edw, 4. pl. 49. 33 Hem. 7. pl. 6. 36. Hen. 8. pl, x. and 38. Hen. 6. pl. 37+ 
9. Edw, 4. pl, 12, 13. Le, l. 3. Co, 54. 1, Zulſtr, 4. | bf gt 
* 4 im 


4 


Hilary Term, 26; & 27, Car. 2. Ih CR 
in the king's Sant we good to yak anne. th (a)— Tar Krns 


URTHLY are upon a valuable con - 
—— they ſhall be favourably for the tee, for. re Bros * 
the honour of the king (). Then he applied all theſe rules to 4. 
G | (Dyer, 350, 
MAYNARD, Serjeant, argued Rs > againſt che . 2 


2 He faid, thoſe two deſcriptions of the advo 8 
belonging lately to 8 err of 2 ” and — bs 

« formerly to the Abbot ruy- church, are coupled t ther « Warrento.” 

with a conjunctive © ef,” rr So ke isa 2. — 

falſity in the firſt and material part of the grant, viz. the deſeri 

tion of the thing granted. Though the advowſon of Leyborn 6. Co, Sir John | 


„ ty; for h 


there may be more advowſons — — 
De the church. 83 


will aid this miſ-recital ; for the deſcription of the thing 3 
ends there. The following words “ adeo plent, &c.” what- 
ever comes after, do but ſet out how fully and amply he ſhould 
* enjoy the thing granted; and being np ure of fe deſcription, 3. . 4. pl. 2. 
cannot enlarge it or make it more certain. ef 2067 | 


TouRNER, Serjeant, contra, cited the books named in the ,., 8 


margin (c). Elements, 96. 
The caſe of the Queen v. Lewis, x. Leon. 120. PFeritas nominis tollit errerem demenſlrationic. 
29. Edw. 3. pl. 7, 8. 1. And. 14%, BHowd. 192. 2- Co. 32. Poph. 60. 10. Co. 113. 
19. Edw. 3. Fitz.“ Grants,” 58. 10. Hen. 4. pl. 2. Sir John L'Eftrange's Caſe. Markham's 
Caſe, 10. Co. in Arthur Legat's Caſe. Cro, Car. 51. 1 in Hob. 9. Hen. 6. 
pl. 12. Bro. “ Annuity,” 3. Baker v. Bacon, Cro. Jae.” obs 1 
6. Co. 7. Cro. Jac. 34. 1. Leon. 119, 120. 2. Roll. Prerog. le Roy,” “ 167. 


21. Edw. 4. pl. 46. ce. 56. Roll. Prerog. 201. 10. . 
Caſe, Co. Lit. 121, b. Moor, 421. 2. Roll. 125. 


Tax Covxr, this M their judgment, that 3 | 
. 6d well pate Tn this ypent Gare rw ab] 2 
tame words ein Ben Caſe (4), ar and the Lin not ,. Ro. Ab. 185. 
here deceived, | in the value nor in his 3 292. 30. 
ment was given accordingly. 

Furnis againſt Waterhouſe. Caſe 29. 


ASUPERSEDEAS was moved for, to ſtay dei, Beta pon a The grand caps 


ſeded, if the 
ado rat of ke 


< town or pariſh where the land, whereupon the ſummons ns IS 
made, doth lie, and that proclamation, ſo made, ſhall be return- . Salk. 21 


* ed together wich the names of the nnen 217. 
SECONDLY, 


Hilary Term, 26. & 27. Car. 2. In C. B. 


— The land _ n and the 
return is a proclamation of ſummons at pariſh-church of 
eee Halifax and it does not appear that the land lies within that 


ennie 


Ca) THIRDLY, The return is, « proclamari feci ſecundum forman 
« flatuti:”* and it is not returned to have been made upon the 
land: Hob. 33. Allen v. Walter. 


Tux Count. Theſe were all held erroneous ; and the gra 
eape was ſuperſeded. 


EASTER 


EASTER TERM, 
The Twenty-Seventh of Charles the Second, 
IN 

The Common Pleas. 

| Wedneſday, April 21, 1675. 
Sir Francis North, Nut. Chief Fuftice. * 
Sir Robert Atkins, Kur. | | 
Sir Hugh Wyndham, Nut. Juſtices, 
Hir William Ellis, Kut. 


Sir William Jones, Knt. Attorney General. . 
Sir Francis Winnington, Kut. Solicitor General. 


| = ->+© Loot] 
Naylor againft Sharply, and other Coroners of the 
| FCouncy Palins of Lancaſter. 2 


MAN bri an action of debt againſt B. ſheriff of the 1 on a cp to 4 
— as of Lancaſter, and ſues him to an Pry r 
la woo pages proceſs, and has a capias directed to tine ofLancafer, 

u the or of the county-palatine,” who makes a pre- me Hates 
cept to the coroners of the county, being fix in all, to take his „ A 
| body, and have him before the king's juſtices of the court of nersofthecoun- 
common pleas, at We/tminfter, ſuch a day. One of the coroners ty, an aon on 
gk the defendant, and having a fair opportunity to * ale return of 
him, doth it not: but they all return non gf inventus, though in ie aa 
de were eaſy to be found, and might have been taken every day. the fix joindy, 
Hereupon the plaintiff brings an action on the caſe againſt the alkhough only 
coroners, and lays his action in AMdiddleſex ; and has a of one **ofthemomit- 

hundred pounds. 


jw bn where energy Þ axatt be hennght ab. 6, 191. S. C. 2. Mod, 23, Ante, 35. 
209, Cro. Jac. 533, $. Mod, 226. 239 380. 10. Mod. 54. 69. 300. 12. Mod. 
71. 322. 349- 371- 498. 494. Comyns, 555. 1. Ld, Ray. 173. 258. 1. Stra. 313. 2+ Stra. 
1011. 2, Term Rep. 238, 


BAlDpwix, 


8 
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"v2 
i:h 
2 
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l ä 3 
F — 1 
ä Fe 


VT IN WEE” 


8 3 8 J = = -— 
bo ADELE of rat pk 


+ 
a. 
ta 
n 8 ud 
4% 


* 
o 


NavLon 
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and OTHERS. 


L 199 


Lee 1. Freem. 
40. 437» 


Eaſter Term, 27. Car. 2. In C. B. 


BarDwin, Serjeant, moved in arreſt of judgment, That the 
action ought to have been brought in Lancaſter. He agreed to the 
caſes put in Bultwer : Caſe (a), where the cauſe of action ariſes 

ually in two counties; but here all that the coroners do, ſub- 
ſiſts and determines in the county-palatine of Lancafler ; for 
make a return to the chancery of the county-palatine only, and 
it is he that makes the return to the Court. He inſiſted upon the 
caſe of Huſſe v. Gibbs (b). SeconDLY, He ſaid this action is 
grounded upon two wrongs ; one, the not arreſting him when he 
was in fight; the other, for — non, eft inventus, when he 
might eaſily have been taken: now for the wrong of one, all are 
charged, and entire damages given. He ſaid, two ſheriffs make 
but one officer, but the caſe of coroners is different : each of them 
is reſponſible for himſelf only, and not for his companion. 


TuRNER, Serjeant, and PEMBERTON, contra. They faid, 
the ation was well brought in Middleſex, becauſe the plaintiff's 
damage aroſe here, viz. by not having the body here at the day, 
They cited Buswer's Caſe (c); and Dyer 159. b. The chancery 


returns to the Court the ſame anſwer that the coroners return to 


him, ſo that their falſe return is the cauſe of prejudice that accrues 
to the plaintiff here. The ground of this action is the return of 
non eft inventus, which is the act of them all. That one of them 
faw him, and might have arreſted him, and that the defendant was 


daily to be dc. are but mentioned as arguments to 


3 


the falſe return. And they conceived an action would 2 
againſt one coroner, no more racy a one ſheriff in Londen, 

ork, Norwich, &c. But to the firſt exception taken by BaLp- 
WIN, they faid, Admitting the action laid in another county than 
where it ought, yet after verdict it is aided by the ſtatute of 16, 
& 17. Car. 2. c. 8. ſ. 1. H the venire come from any place of the 


& county where the action is laid (d). It is not faid, & in any place 


of the county where the cauſe of action ariſeth. Now this action 
is laid in Middleſex ; and fo the trial by a Middleſex jury good, let 
pare Yr" tc log f 2 4 

Tux CourT. That ſtatute doth not help your caſe ; for it is 
to be intended when the action is laid in the proper county, where 
it ought to be laid, which the words © proper county” imply. But 
they inclined to give ju t for the plaintiff \upon the reaſons 


given by TURNER and EMBER TON,—Adjournatur (e). 


(«) 7. Co. . that every venire facias ſhall be awarded 
(6) Dyer, 38. #51 from the body of the county in which the 
(e) 7. Co. 1. Jeok. 311. 4. Leon. aGtion is triable.—Sec alſo 1. Jac. 1s 
$2. 3 c. 13- and 24. Geo. . c. 18. | 
(4) But either party, notwithſtanding © (e) Judgment was given for the 
this ſtatute, was at liberty to object to plaintif, 8. C. 1. Frerm. 192. St 
the default of hundredors ; and therefore alſo S. C. 2. Mod. 24. 
it is directed by 4. & 5. Ann. c. 16, 


a. 


Keen 


Eaſter Term, 27. Car. 2. In C. B. 


Keen againſt Kirby. | Caſe 3r. 


Tu. reſolved in this caſe by THE WHOLE COURT, FIRST, 1fa copyholder 
That if there be tenant for life, the remainder for life, of a co- in remainder 

1 remainder-man for life enter upon the tenant for nter upon the 
ite in poſſeſſion, and make a ſurrender, that nothing at all paſſeth ant for lite 


l r © he is a diffeifor 
hereby ; for by his entry he is a diſſeiſor; and has no cuſtomary nd bis forren.. 
ute in him, whereof.» rhake 2 fotrandank cer of he en 

void. 


1. Roll. Abr. 504. 3. Leon. 221. S. C. Freem. 192. 8. C. 2, Mod. 32. S. C. Carter, 237. 
2. Danv. 199+ 205. 4. Co. 32. 9 Co. 107. Cro, Car. 205. 1. Sid. 360. 1. Saund. 249. 
$. Mod. 352, 11. Mod. 18. 53. 68. 94 12. Mod. 123. 378. 1. Ld. Ray. 630. 2. Id. 
Ray. 1000. 1145, Prec. in Ch. 568. 1. Stra. 452+ 1. Peer, Wms. 16. 280. 330. 443. 781. 
3 Peer. Wms. 9. 96. 283, 322. 358. See Faulkner v. Morſe, 3. Term Rep. 365. 


SECONDLY, That when tenant for life of a copyhold ſuffers a . [ 200 ] 
recovery as tenant in fee, that this is no * forfeiture of his eſtate; _ = 

for the freehold not being concerned, and it being in a court-baron, OE 
where there is no eſtoppel, and the lord that is to take advantage ,ccorer inthe 

of it, if it be a forfeiture, being party to it, it is not to be reſem · court baron, as 

bled to the forfeiture of a free-tenant: That cuſtomary eſtates tenant of the ſee, 
have not ſuch accidental qualities as eſtates at common-law have, 1 e is no 


unleſs by ſpecial cuſtom. F TG 
1. Roll. Abr. 8. Moor, 753. Co. Lit. 59. 4- Co. 23.2. 2. Mod. 33. 1. Term Rep. 738. 


THIRDLY, That if it were a forfeiture, of this, and all other If a copybolder 
forfeitures committed by copyholders, the lord only, and not any for life commit 
of thoſe in remainder, ought to take advantage.— And they gave — yet ro 
judgment accordingly. he in remainder, 
ſhall take advantage of it.—1, Roll. Abr. 500. 9. Co. 107. 1. Saund. 151, 2. Mod. 33. 
2+ Jones. 189. 3. Lev. 94. Pollex. 620, Lutw. 803. 3. Term Rep. 162. | 


Nox rn, Chief Juſtice, faid, That where it is faid in the caſe of 2. Roll. Abe. 
King v. Loder, Cre. Car. 204, 205. that when tenant for life of a . 
d ſurrenders, &c. that no uſe is left in him, but whoſoever 
is afterward admitted comes in under the lord; that that is to be 
underſtood of copyhelds in ſuch manors where the cuſtom war- 
rants only cuſt eftates for life, and is not applicable to copy- g 
holds granted for life with a remainder in fee. Note. 


I Anonymous, . Caſe 32. 
WRIT or ANNUITY was brought upon a preſcription againſt An annuity lies, 
A the rector of the e St. Peter in, &c. The de- by preſcription, 
fendant pleads, that the church is overflown with the ſea, Kc. gn cf buch; 
The plaintiff demurs. . and it is no plea 


| NzwpicarTe, Serjeant, for the plaintiff The declaration is nz f . 


good; for a writ of annuity lies upon à preſcription againſt a par- ftroyed ; tor it 
is due in reſpect of the profits which ariſe from the tithe and glebe,—Co. Lit. 144- 344+ 
1. Roll. Abr. 226, 2. Bulſt. 149. Poph. 87, Cro, Eliz. $10, Co. Ent. 49. a. 2. Leon. 33. 


fon, 
. — i 


Kaſtcr Term, 2. Car. 2. In C. R 


- Anonrwovs. ſon, but not EIT 'Raftall 
plea of the church drowned, is not good*: 2 Aung 
more than if he had ſaid, that part of the glebe was drowned. It is 
2 — ... 
ts of the tithes 


T 
10 
T 


church of St. Peter: 
»[201/] curd e and be confeſſeth it 7 75 We plead, That the church 
5 4 i fubmerſa, obruta, &c. which is as much a diſſolution of the rec- 
1 + 1979, as the death of all the monks is a diſſolution of an abb 
Bre. Abr. It may be be objected, that the defendant has admitted himſelf rector 
21. Edw. 4. 4 But I anſwer, FiRsT, An eſtoppel is not taken 
pl. 20. notice of, unleſs relied on in pleading. —SEconDLy, The plaintiff 
Ady his demurrer has confeſſed the fact of our plea ; by which 


PAS means the matter is ſet at large, though we were 


Tur CourT was clearly of opinion for the plaintiff. The 
(5) The Year. church is the cure of fouls (5), and the right of tithes. If the ma- 
3 terial fabrick of the arge ee eee, e, ona 
hay res; and ought to be.— Judgment was given for the plain 
Moor, goo. 1. Roll's Rep. 451, anciently ſeverable. „ er 
„ 


W The i 
ILMOT; contra. „ 


\ 
\ 
\ 


TRINITY 
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TRINITY TER M, 
„ | 
The Twenty-Seventh of Charles the Second, 
IN 


The Common Pleas, 


Sir Francis North, Knt. Chief Juſtice. 

Sr Robert Atkins, Kur. 

Sir Hugh Wyndham, Kt. Fuſtices. 

Sir William Ellis, Kut. 

Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


| 2 n 
Vaughan againſt Atwood and Others. 8 


RESPASS for taking ing away ſome fleſh- meat from the em tochuſe 
plaintiff, bei 12 defendants juſtify —— 
2 om of the manor of. That the CID 
uſed to e every year two ſurveyors, to take care that no un- n 

EE Ss fold within the precin& of that manor ; — 
that they were ſworn to execute their office truly for the ſpace cin&s of a ma- 
a year; and that they had power to deſtroy whatever corrupt nor, with power 
iQtuals they found expoſed to ſale; and that the defendants, being wo deftroy what- 
oſen ſurveyors, and ſworn to execute the office truly, examining — 
the plaintiff's meat (who was alſo a butcher), found a fide of gad expoſed to \ 
beef corrupt and unwholeſome, and that therefore they took it away fale, is good. 
and burnt it, prout eis bene licuit, &c.— The plaintiff demurs. 8. C. 2. Mod. 


Nox rn, Chief Juſtice. This is a caſe of conſequence, — .$ 
and ſeems doubtful. It were hard to difallow | pe i ns" 2 . 
2 of it ſeems to be for the preſervation of men's health: 1 333. 
to allow it, were to give men too great a power of ſeizing and . !. 
deſtroying other men's goods, There is an ale · taſter — _ * 


8. Med. 297. + Mod. 68. 4 : | 
Ke Eine ng. 168. 2, Ld, Ray. 1263 com. Dig. « Copybold" 
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Trinity Term, 27. Car. 2. In C. B. 


Vavcnan at lets; but all his office is, to make preſentment at the leet, if he 
2 find it not according to the aſſiſe. 0 | 


AT woop , 
ax» OTnzns,  WyX&DHAM, ATKINS, and ELLIS, Fuſtices. It is a good rea- 
| ſonable cuſtom : it is to prevent evil, laws for prevention are 
better than laws for pun:/hment. As for the great power that it 
ſeems to allow to theſe ſurveyors, it is at their own peril, if they 
| . are not really corrupt; for in an action, 
if they juſtify by virtue of the cuſtom, the plaintiff may take iſſue, 
that the victuals were not corrupt. But here the plaintiff has 
confeſſed it by the demurrer. 

AT&EYNS, Fuffice, faid, If the ſurveyors were not reſponſible, the 
that Ju them in muſt anſwer for them, xecording to th 
rule of reſpondeat ſuperior, — Judgment was given for the plaintiff, 
(a) Judgment was given for the defendant ; for the Court held it to be 3 

good cuſtom. 5. C. 2, Mod. 56. ERS SITE. 229-14 


* [203] . 5 
Caſe 34. ALLE Threadneedle againſt Lynham, 
| | Trinity Term, 23. Car. 2. Roll 622, 
8 JECTMENT. Upon A $PECIAL VERDICT, che caſe was 


iy let for ry thus: The jury found, that the lands in the declaration are, 
pounds a-yrar, and time out of mind had been, el of the demeſnes of the 
and the biſhop manor of Burntel, in the county o Gornwall ; which manor con- 
2 ſiſts of demeſnes, viz. copyhold tenements demiſable for one, two, 
3 or three lives, and ſervices of divers freehold tenants: that within 


thereon the the manor of Burniel there is another manor called Trecaer, con- 


whole rent, yet fiſting likewiſe of copyholds and freeholds ; and that the Biſbop of 


Exeter held both theſe manors in the right of his biſhoprick. 
Then they find the ſtatute of 1. Elia. c. 19. ſ. G. in hæc verba (a). 


Dougl. 56 5. 373. 


„ ſays, that the old accuſtomed rent, or more, ſhall be reſerved. —S, C. 2, Mod. 57. 
4 176. 8. C. r. Freem, 92. 119. 165. 179. 8. C. 3. Keb. 192. 372. 583+ 595 
5. Co, 5. 1, Cro. 95. 2. Mod. 57. 3. Mod | 


. S. Mod, 244. T2: Mod. 249. 


2. Stra. 1201. 2. Salk, 337. Prec. Ch. 124. 1. Peer. Wis, 655. 3. N. 
N 


(a) By 1. Eliz. e. 19. (. 6. « All 
gifts feoffments 


2 biſhop or biſhop, of any honors, caſtles, 
' 4 tmanors, 


lands, tenements, or other 
« hereditaments, being parcel of the 


- «& poſſeſſions of his archbiſhoprick or 
E biſhoprick, or united, appertaining, or 


„ belonging to any the fame archbiſhop- 
« ricks or biſhopricks, to any perſon or 
1 perſons, bodies palitic or corporate, 


* other than to Tux Quz ex, ber heirs 
or ſuccciſors, whereby any eſtate or 


IT 


«& eftates ſhould or may paſs from the 
* ſame archbiſhops or biſhops, or 

„of them, other than for the term © 
„ twwenty=one years, or three” lives, from 
5 ſuch time as any ſuch leaſe, grant, or 
« affurance, ſhall begin, and whereupon 
« the old accuſtomed yearly rent, 
% more, ſhall be reſerved and payable 
« yeacly during the ſaid term of rwenty- 
© one years, or three lives, ſhall be 
«© -utrerly void, and of none effect, to 
« all intents, conſtructions, and pur- 
« poles,” n 


They 


Trinity Term, . 27. Car. a. In CR 


They find, that the old accuſtomed yearly rent, which uſed to be Tuz2av- 
reſerved upon a demiſe of theſe two manors, was 671. 18. 5d. youu 
Then they find, — Hall, Biſhop of Exeter, demiſed theſe 1, au. 
two manors to one 1 - 
upon three lives, reſerving the and accuſtomed rent f 
671. 18. 5d. : that Prowſe, living the ceſtuy que vies, aſſigned over to 
James Prowſe the demeſnes of the manor of Trecaer, for a cer- 
tain ſum : that afterwards he affigned over all his intereſt, in both 
manors, to Mr. Nofworthy, excepting the demeſnes of Trecaer, 
then in the poſſeſſion of James Prowſe : that Mr. Nofworthy, 
when two of the lives were expited, for aſum of money, by him 

id to the Biſhop of Exeter, ſurrendered into his hands both the 

id manors, WE Bak what was in the poſſeſſion of James 
Prowſe ; and that the biſhop (Jeep Halls ſucceſſor) re- demiſed 
to him the ſaid manors, excepting the demeſnes of Trecaer, and 
excepting one meſſuage in the occupation of Robert Mitchell; 
and excepting one farm, parcel of the manor of Burniel, for three 
lives, reſerving 671. 18. M with tho wgnine Sale | 


The queſtion was, Whether this ſecond leaſe was a good leaſe, 
2 18. 5d. the old and accuſtomed rent, within the in- 
tention of the ſtatute of 1. Eliz. c. 19. ſ. 6. 


Alter ſeveral arguments at the bar, it was ed at the bench, 

in Michaelmas Term, in the 26. Car. 2. 2 Court was di- 
vided, viz.. VAUGHAN and ELLts, againſt the leaſe; ArkIxs 
and WYNDHAM for it. : AST 


Nox rn, Ghief Juſtice, now delivered his opinion, in which he | 
agreed with Ark Is and WyNDHan; ſo that * judgment was * [ 294 ] 
given in maintenancSof the leaſe; and the judgment was affirm- See Pollexfen's 
ed in the king's bench upon a writ of error. Rep. 180. 


The Chapter of the Collegiate . -@ { Caſe 35, 
Church ſof Southwell, — FPlaintiff, 


| againſt 
The Biſhop of Lincoln, and Ie 
J. S. — 2 {Defendants. 


YJUARE iurrprr. The incumbent's title was under a grant A chapter, al- 
made by the plaintiffs, who were ſeiſed of —— — bath no 
ut de uno groſſo, in the right of their church, of the next avoid- 46% is within 
ance, one £ſco being then incumbent of their preſentation, to oy _ 
Edward King, from whom, by meſne aſſignments, it came to 2 —— law 3 
Elizabeth Bley, who after the death of Eſco preſented the defen« and therefore if 
dant. Upon ademurrer theſe points came in queſtion : Pits 
*poidance, it is void ab initio ; for otherwiſe, as there is no dean on whoſe death it 1 
it would de good for-ever.—S, C. 2. Mod. 56. Poſt. 230. 248, 254. Ante, 38. 6. Co. 2g. 
Hardres, 356, Leon. 308. 3. Co. 60, Co. Lit. 45+ 325+ 341» 8. Mod. 62. 1. Peer. Wake 


653. 
Vor. . = 6 P FiRsx, 


rowſe for ninety- nine years, deteminab ke 


' Trinity Term, 27. Car. 2. In C. B. 


Tat Cnirren Frag, Whether the grantors were within the ſtatute of the 
Sournwers, 13: EIAx. c. 10. which enacts, © that all leaſes, bid ts, feoff- 
aut © ments, conveyances, or eſtates to be made, had, done, or ſuf- 
Tux Br. © fered by any maſter and fellows of any college, dean and chapter 
op Lincoln, & of any cathedral or collegiate exc maſter or guardian of 
< any hoſpital, parſon, vicar, or any other having either ſpiritual 
or eccleſiaſtical living, of any houſes, lands, tithes, tenements, 
< or other hereditaments, being any parcel of the poſſeſſions of any 
« ſuch college, cathedral, church, chapel, hoſpital, parſonage, 
< vi z or other ſpiritual otion, or any ways apper- 
« taining or belonging to the „other than for the term of 
one and years, or three lives, from the time as any ſuch 
< leafe or grant ſhall be made or grar+:d, whereupon the accuſ- 

< tomed yearly rent, or more, ſhall be reſerved, and payable year] 
< during the faid term, ſhall be utterly void and of none effec, 

< to all intents, conſtructions, and purpoſes ?” 


SECONDLY, Whether a grant of @ next avoidance be reſtrained 
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by che ſtatute? | 
Tmin, If the grant be void; Whether it be void ab initis, 
or when it becomes ſo? _ 


Foux rut y, Whether the ſtatute of the 13. Elia. c. 10. ſhall 
be taken to be @ general law ? for it is not pleayed. 


Jod xs, Serjeant, for THE FIRST POINT, argued, That the 

tors are within the ſtatute : the words are Tala and — 5 
wich, he ſaid, might well be taken ſeverally; far of this chapter 

there is no dean. If they were to be taken jointly then a dean were 

not within this law in reſpect of A effions which he holds 

in the right of his deanry: but the ſubſequent general words do 
| ads and ude them; and would extend even to biſhops, but 
| t they are ſuperior to all that are expreſſed by name. 


HE SECOND PoINT. He ſaid, the ſtatute reftrains all gifts, 
ts, &c. other than ſuch upon which the old rent is reſerved, 
He cited the caſe of the Dean of Hereford v. Ballard % 
the caſe of Ecclgſiaſtical Perſons (b), and the Earl f 
ry Caſe (c). 
| * Trump POINT. He held it void ab initis; it muſt be fo, 
| 4 or ever; for here is no dean, after whoſe death it 
[205 become v as * Hunt v. Singleton (4) : 1 
ee never dies. ich 
THE FOURTH POINT. He argued, That it is a general law, 
», becauſe it concerns all the clergy : Holland's Caſe (e and Dum- 


po Cas (V). n 
7 > . 
{s) Cro. Eliz. 440. 5. Co. 15. () 4. Co. 75, Cro. Eliz. Gore 
_ (6) 5. Co. 14. 4. | 2+ Roll. Abr. 259. Moor, 542 ' 
(s) 10. Co. 60. 5. Co. 3. (4. Co. 120. b. Co. Els. 815. 


Coo. Eliz. 473. 564. 3. Co. 60. Ent. 684. 23 
W1LLMOTE, 


Trinity Term, 27. Car. 2. In C. B. 
WILLMOTE, contra. | Tas cara 


Nox rn, Chief Juſtice, ATxiNs, WyxDHam, and ETTrs, rens 
5ces, all agreed upon the three points, as SERJEANT Jonts eig 
ar | * 


ATKINS, Juſtice, doubted whether the 13. liz. c. 10. were a 
law, or not; but was over-ruled. | 


They all agreed, that the action ſhould have been brought 
againſt the patron, as well as againſt the ordinary and the incum- 
bent; but that being only a plea in abatement, the defendant has 
waived the benefit thereof by pleading in bar. And judgment 
was given for the plaintiff, nt cauſa, Sc. | 


Arxixs faid, he thought the caſe of Hunt v. Singleton a hard 
caſe ; conſidering, that the dean and the chapter were all perſons 
capable; that a grant ſhould hold in force as long as the dean 
lived, and determine then. He thought, they being a corporation 
aggregate of perſons who were all capable, that there was no 
difference betwixt that caſe and this. | 

ELLrs faid, That in Lloyd v. Gregory (a), reported in Jones, 
it was made a point; and that Jo ES, in his argument, denied the 
caſe of Hunt v. Singleton (b). He faid, that himſelf and 8In 

*RowLanD W AinsSCoTT reported it, and that nothing was faid 


or LinCcoLNe 


of that point; but that Loxpd Coke followed the report of 


Br1DGEMAN, who was three or four years their puiſne, and that 
he miſtook the cafe. 


(s) x. Jones, 405.  Cro. Car, gos. (b) Cro, Els. 473. 564. 3. Co. 60, 


Milward againſt Ingram. Caſe 36. 
| PLAINTIFF declares in an action on the caſe upon a 10 of 
= quantum meruit for forty ſhillings, and upon an ae W 
e for 1 millipgs likewiſe. The defendant acknow- fraue mervit 
ledged the promiſes ; but further fays, that the plaintiff and he 29 in indebita- 
accounted together for divers ſums of money; and that upon the pork nt — 
foot of the account, the defendant was found to be indebted to the plead fant. 
-plaintiff in three ſhillings, and that the plaintiff, in conſideration compurdſſent z 
that the defendant promiſed to pay him thoſe three ſhillings, diſ- ind that in 
charged him of all demands. The- plaintiff demurred. IEP * 


Tux Cour gave judgment againſt * the demurrer :—Fizgsr, te plaintiff 
They held, that if two men, being mutually indebted to each other, OI 
do account together, and the one is found in arrear ſo much, and [ 206 
diſcharge bim of all demands, —S.. C. 2. Mod. 43. 8 C. . Freem. 195. 8, C. Sayer, 241. 
he 210. 262. N 449 2 ö U 158. Troy Jos: 620. „ Cro. Car. 384. 2. Leon. 314. 
1. Sid, 177. 293. 3. Lev. 238. Ray. 42. 12. 317. . Fitzg. 202, Comyns, 98, 
1. id. Ray. 235. 604. 660. 1. Com, Pig. Aſſumpũt“ (G.). * * * 


P 2 there 


Trinity Term, 27. Car. 2. In C. B. 


© Mrzwan® there be an expreſs agreement to pay the ſum heidi lan 
* 5 rear, and each to ſtand diſcharged of all other demands; that this 
or a diſcharge in law, and th 3 cannot reſort to the ori- 
contracts. . Nox ru, Chief FZuftice, ſaid, If there were 
| — one debt betwixt them, entering into an account for that would 
not determine the contrat.—SEConDLY, They held alſo, that 
any promiſe might well be diſcharged by parol, but not after it is 

broken, for then it is a debt. 


Caſe 37. Jones againſt Wait. 
A recovery of PFLJECTMENT.—Shrewſbury and Cotton are towns adjoining 
lands yieg 44 is tenant in tail of lands — mem 
1. pad, abe“ Shrewſbury and Cotton are both within the liberties of the town 
they lie in two Of Shrewſbury. Sir Samuel Jenes ſuffers a common recovery of 
diſtin rowns All his lands in both vills ; but the n 
within the and cloſes thereunto belong belonging ( (theſe were in Shrewſbury), and 
liberty. of, &c. (mention e in Citton) lying and being * 
de enn, of Shrewſbury, and the 2. 


of Lever v. The queſtion was, Whether by this eerie ka Yin 


3 in Gee which is a ain vill of ie not. named in de re 


1. Vent. 52. covery, paſs or not? 


3 SERJEANT JONES argued againſt the recovery, and he cited 


Neem. 241. the caſes of Mon u. Butler (a), 9 Fadeley v. Eafton (b). The 
Cro, Jac. 574 writ of covenant, he faid, upon which a fine is levied, is a per- 
po agg ſonal action; but a common recovery is a real action, and the 
| * S land itſelf demanded in the pre There is no precedent, he 
2-Bac. Ab. 544. ſaid, of ſuch a recovery. He ci the caſe of Balor v. Johnſen () 
28 Fines which, he ſaid, was a caſe in point, and reſolved for him. 


88 But THE CourT were all of opinion, That the lands in Cotton 


270. ed; and gave judgment accor y.—ELLI1s, Fuftice 
8 8 * the recovery were erroneous, re e 
till it were reverſed. 


() Cro. Jac. 354 2. Roll Rep. (9) Cjo. Car. 269. 376. - Godd- 


| => * "IO 
„ N | 
._ Caſe 38. Lampen againſt Kedgewin. 


If judgeen be AN ACTION in the nature of a conſpiracy was b 2 
given agoinſt a plaintiff againſt the defendant; in which the 

phindf. op was inſufficient. The defendant pleaded an ill plea, but judg- 
of His "xs ment was given againſt the plaintiff upon the infuſficiency of 
tion; the defendant cannot plead this judgment to a ſecond action for the ſame cauſe, although the 
entry be a wi? capiat initead of an eat fins die,—S. C. 2. Mod. 42. Cro. Je 284. Brownl. $1, 
8. Cr. 62. 1. Cro. 545- * 204+ 30%. 316. 2. Wil, 113. 3. Will, 240. 

> ert: . declaration; 


Trinity Term, 27. Car. 2, In C. B. 


declaration; which ought to have been entered, © quid defen- Laux 
« dens cat inde fine die; but by miſtake, or out of deſign, it n 
was entered, quid placitum prædictum, in forms prædicid ſupe- KnoGtwine 
« rius placitat. materiaque in eodem contenta, bonum et ſufficiens 
« in lege exiſtit, Sc. ideo confideratum eft per Cur. quod quer. 
« nil capiat per billam.” he plaintiff brings a new acti 
and declares right. The defendant pleads the judgment in the 
former action, and recites the record verbatim as it was; to 
which the plaintiff demurred. And judgment was given for the 
plaintiff, ni cauſa, &c. 

NorTH, Chief Juſtice. There is no queſtion but that if a 
man miſtake his declaration, and the defendant demur, the 


for he is e/topped by the verdict: or ſuppoſe ſuch a plaintiff demur ; Comp. Prac. 
to the plea in bar; there by his demurrer he confeſſeth the fact, mY 

if well pleaded, and this cops him as much as a verdict would: 

but if the plea were not good, then there is no eſtoppel. And 

we muſt take notice of the defendant's plea ; for upon the matter, | 
as that falls out to be good or otherwiſe, the ſecond action will 

be maintainable or not. —T HE OTHER JUDGES agreed with him 


in omnibus. . 


The record in this caſe cannot be found. Vide caſe of Sherborn v. Stapleton, 
H. C. P. 13. Geo. 3. n. 136. ; * [ 208 J 


* Prince againſt Rowſon, Executor of Atkinſon. Caſe 39. 


HE plaintiff declares againſt the defendant as executor. A defendantex- 

1 The defendant pleads, That the teſtator made his will, and <tr muſt | 
that he the defendant, ſuſcepto ſuper ſe onere teffamenti prSdict. moms Dar ne 
Sc. did pay divers ſums of money due upon ſpecialties, and that r, 0 intitle 
there was a debt owing by the teſtator to the defendant's wife; him to retain 
and that he retained ſo much of the teſtator's goods as to fatisfy a debt due to \ 
that debt, and that he had no other aſſets, W 

The plaintiff demurred, Becauſe for aught that appears the de- ſhallbe intended 
fendant is an executor de ſen tort, and then he cannot retain for e 
his own debt : the plaintiff naming him in his declaration & ex- oy 
« ecutor of the teſtament of, &c.” will not make for him, for Criss. 51+ 


that he does of neceſfity; he cannot declare againſt him any 8 
other way. „ | | 12, Mod. 441. 


And of that opinion was ALL TAE CounT, viz. that he ought 18. Mod. 496. 
to entitle himſelf to the executorſhip, that it may appear to the 2+ Stra. 1105. 
Court that he is ſuch a perſon as may retain.—And accordingly *- Peer. Was. 


judgment was given for the plaintiff, "2 185 


386 the 30. Car. 2, c. 7. made perpetual by g. & f. Will, & Mary, c. 24 0 296.08 
, 2 
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HILARVYV TERM. 


Twenty-Seventh and Twenty-Eighth of Charles 
| the Second, 


IN 


The Common Pleas. 


Sir Francis North, Kut. Chief Juſtice. 
Sir Robert Atkins, Nut. 5 
Sir Hugh Wyndham, Knt. Juſtices. 
Sir William Ellis, Kut. 
Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Knt. Solicitor General, 


. | & I 
| — ͤ—— — —0 * . 
* [ 209 ] N N Uns 
Caſe 40. "PS" * Smith againſt Tracy. 8 
Children of the MAN dies, leaving iſſue by two ſeveral venters, viz. by 
Balf bid ſhall the firſt three ſons, and by the ſecond two daughters. One 
ſhare under the of the ſons dies inteſtate ; the elder of the two ſurviving 


— ditri- brothers takes out adminiſtration ; and Siz LION EL JexkIXs, 
as; A E judge of the prerogative court, would compel the adminiſtrator 
c. 10. with to make diſtribution to the ſiſters of the half-blood. He prayed 
children of a prohibition :—þbut it was denied, upon advice by ALL THE 
tbe whole bled. TymGEs ; for that the ſiſter of the half-blood, being a-kin to the 
S. C. 2. Mod. inteſtate, and not in remotiori gradu than the brother of the whole 
8 23 blood, muſt be accounted in equal degree. 

Abr. 249%. 3. C. 2. Lev. 173. 8. C. 1. Vent, 307. 316. 323. 8. C. 2. Vent. gry. 
8. C. 2. Jones, 93. 8. C. 3. Keb. 601. 620. 665. 730. 776. $06. 831. 8. C. x. Freem. 288. 294. 
2. Lev. 73. 2. Jones, 93. Fitzg. 126. 285, to. Mod. 442. 12. Mod. 409. $66. 619. 
Sid. Eq. Rep. 74. 184. 204. Comyns, 3. 87. Abr. Eq. 249. 1. Show. x. Show. Parl. 


balf a ſhare to one of the half-blood, 2. Vern. 124- f. Peer. Wan. 25. 2. Peer, Wms. 344. 
2 3: Peer. Ws. 40. 49. 192+ 125. 194- 1. Ld, Ray. 571. 1. Vezey, 156. 333. 
3 · . 379 · | * 


. See 21, Hen. 8. c. 5, ſ. 3. 22. & 23. Car. 2. e. 10, 29. Car. 2. c. 3. 
und the 1. Jac, 2, c. 17. . 


Hilary Term, 27. & 28, Car. 2. In C. B. 


Anonymous. 1 Caſe 41. 


AN ACTION was brought againſt four men, viz. two attornies An cen for. 
and two ſolicitors, for being attornies and ſolicitors in a cauſe e proſecy- 
againſt the plaintiff in an inferior court, faiſs et malitioſe knowing _OW not lie 
that there was no cauſe of action againſt him: and alſo, for that — for foing 
they ſued the plaintiff in another court, knowing that he was an anotherin anin- 


attorney of the common-pleas, and priyileged there, ferior court, or 
PER TOA Curran. There is no cauſe of action. For put AER — 


the caſe as ſtrong as you will: Suppoſe a man be retainedas an attor- ent, although he 
ney to ſue for a debt which he knows to be releaſed, and that himſelf knew there was 
were a witneſs to the releaſe; yet the Court held, that the action *? cauſe of ac- 
would not lie; for that what he does, is only as ſervant to ano- 
ther, and in the way of his calling and profeſſion. And for ſuin oy . 
an attorney in an inferior court; that (they ſaid) was no * cauſe 850 
of action: for who knows, whether he will inſiſt upon his pri- [ 210 ] 


vilege or not? And if he does, he may plead it, and have it al- 2. Mod. 306. 
lowed. 5 Mod. 349». 


* 405. 
6. Mod. 30. go. 137. 169. 185. 26m. 10. Mod. 4. 45. 263. 12, Mod. 4, Prec. in 
Ch. 149. 3. Peer. Was. 104. 2. Bl. Rep. 869. 


Fits and Another againſt Freeſtone. Caſe 42. 


I AN ACTION grounded upon @ promiſe in law, payment before On a ſpecial 

the action brought is allowed to be given in evidence upon non P the de- 
aſſumpſit. But where the action is grounded upon @ ſpecial — ag ang £298 
miſe, there payment, or any other legal diſcharge, muſt be pleaded. an inpicd pro- 
wiſe it may be given in evidence on the general iſſue.— Ante, 206. March. 100. Allen, 29. 
Comyns, 373- 6. Mod. 131.—Per Hot v, Chief Juſtice. There is no ſuch thing as a promiſe in 
law. But the caſe of Bedford v. Clarke, 2. $1d. 236. and Gilbert's Law of Evidence, Lofft's . 
edit. 38 5. 404, Strange, 648. 1, Com. Dig. Aſſumpũt“ (H $.). Bull. N. P. 129. 245. 


Bringloe againſt Morrice. Cuaſe 4 


'P RESPASS FOR IMMODERATELY RIDING THE PLAIN» If A lend his 
TIFF'Ss MARE. The defendant pleaded, That the plaintiff horſe to B. to 
lent to him the ſaid mare, et licentiam dedit eidem equitare e 2 
upon the faid mare; and that by virtue of this licence the de- — "I 
fendant and his ſervant aiternatim had rid upon the mare, The cenceto another 


plaintiff demurs. to ride ; but if 
Y he hire the horſe, 
SERJEANT SKIPWITH, for the plaintiff, The licence is per- he may let ano- 
ſonal and incommunicable ; as 12. Hen. 7. pl. 25. 13. Hen. 7, er nde it. 
pl. 13. 3 the Ducheſs of Narfol#s Caſe, 18. Eqw. 4. pl. 14. 8. C. 3. Salk, 
SERJEANT NEwWDIGATE, contra. This licence is given by 2 787. 


the party, and not created by law, wherefore no treſpaſs lieth ; 2. Ld. Ray. 
8. Co. 146, 147. 795. 913- 916 


2. Term Rep. 
Tux Court, The licence is annexed to the perſon, and 166. 
cannot be communicated to another: for this riding is matter of 
plcaſure.— Nox rn, Chief Ii, took a difference, Where a cer- 
| | 4 tain 


- 


% 


neren 
: Non ic K. 


Hilary Term, 27. & 28. Car. 2. In C. B. 


tain time is limited for the loan of the horſe, and where not. In 
the firſt caſe, the party to whom the horſe is lent, hath an intereſt 
in the horſe during that time, and in that caſe his ſervant ma ride, 
but in the other caſe not. A difference was taken betwixt hiria; 
2 horſe to go to York, and borrowing a horſe : in the firſt place 
the party may ſet his ſervant up; in the ſecond not (a). 


(a) The objection was, that the de- good ; the taking being the git, and the 
fendant pleaded licence for the taking, riding only aggravation of the treſpaſs, 
but gave no anſwer to the immoderate $, C. 3. Salk, 271. 


_ riding ; andthe Court adjudgedthe plea 


—_ 6 
8 — 


TRINITY 


EASTER TERM, 


The Twenty-Eighth of Charles the Second, 
1 N 
The Common Pleas. 


Sir Francis North, Rut. Chief Juſtice, 

Sir Robert Atkins, Kut. 464 
Sir Hugh Wyndham, Kut. Juſtices. 

Sir William Ellis, Kut. | 

Sir William Jones, Knt. Attorney General. 

Sir Francis Winniggton, Kut. Solicitor General. 


* Brook againft Sir William Turner. 


MAN, iage, covenanted with his wife's relati 
—— Le focog p. 
a will accordingly by her huſband's conſent, and died. huſband, may 
After her death har will tele brought to the prerogative court u f. 
to be proved, a prohibition was prayed by the huſband upon this ture of a wil! x 
ion, That the teſtatrix was f@mina viro cooperta, and ſo butthe ſpiritual 
iſabled by the law to make a will.—PER CURIam. Let a pro- court cannot try 
hibition go, niſi cauſa, &c. — * gw 
Nox rn, Chief of office When a queſtion ariſes concerning given his wiſe 
the juriſdiction of the ſpiritual court, as, Whether they ought to ſuch a power 3 
have the probate of fuch « will ?,- Whether fuch  Gipatition of 2 
2 will, or not? ſuch a will ought to * nit un 8 
proved before a peculiar, or before the ordinary Whether married woman, 
by the archbiſhop of one province, or another, or both ? * 
hibit the prerogative court from granting a probate. S. C. 2, Mod. 170. 8. C, 3- Ked. 624 
Fitz. “ Deviſe” 28. 2. Roll. Abr. 608. Cro. Eliz. 27, Cro. Car, 219. 376. 2, Danv. $13 
Moor, 339. 2. And. 92. 1. Roll. Abr. 912. Hob. 17% N. Lutw. 10. 11. Mod, 2271, 
LEM 244- 408. 2. Vern. 329. Prec. in Chan. 44. 84. 255- 2, Peer. Ws. $2. Gilb, 
v. 13. 2+ Stra. $91. 1131-3248, 1, Salk, 313. 2. Bl. Com. 498. ; | 
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Eaſter Term, 28. Car. 2. 


In C. B. * 


Bzoox What ſhall be bona notabilia (a) ? in theſe and the like 
| the common law retains the juriſdiction of determining. There is 
no queſtion, but that here is a good ſurmiſe for a prohibition ; to 
wit, that the woman was a perſon difabled by the law to make a 
will: the huſband may by covenant depart with his right, and 
ſuffer his wife to make a will, but whether he hath done ſo here 


ag ainft 
Sin Wirriau 


Tenn 


»[(212 


or not, ſhall be determined by the law : we will not leave it to 


their deciſion; it is too great an invaſion upon the right of the 
huſband. In this caſe the ſpiritual court has no juriſdiction at 
all ; they have the probate of wills, but a feme covert cannot 
make a will : if ſhe diſpoſeth of an thing by ber huſband's con- 


ſent, the property of what ſhe ſo diſpoſet 


» paſleth from him to 


her legatee, and it is the gift of the huſband. If the goods were 

iven into another's hands in truſt for the wife, ſtill her will is 
= a declaration- of the truſt, and not a will properly fo callcd : 
but of things in action, and things that a feme covert hath as exe- 
cutrix, the may make a will by her * huſband's conſent; and fuch 
a will being properly a will in law, ought to be proved in the 
ſpiritual court.—In the caſe in queſtion a prohibition was grant. 


ed (5). 


(a) Sed vide 10. Mod. 272. and 


Salk. 547. 
+ (5) See 8. C. 2, Mod. 770. where it 


is faid, that the party was ordered to de- 


£!are in prohibition, and a ti ial hid at the 
bar cf the court. But it ſeems to be ſet- 


ted, by the caſe of Jenin vo. Whi 


r- Barr. Rep. 431. that the ecclcfiaſtical 
court his not juriſciction on the queſtion, 


Whether a huſband has given his wife a 


"Caſe 45; 


to make av appointment but that 
that ſact, if diſputed, muſt be aſcertained 
by the common law, and then the eccle- 
fiaftical court may grant @ probate, or 


rather 2dminiſtration with the paper an. 
nexed, which creates the appointment; 
for the caſe of Stone v. Forſyth, Dougl, 
705. it muſt be proved in the ſpiritual 
court before ir can be given in eviderce. 
Sce alſo Fettiplace v. Gages, 3. Brown's 
Rep. Chan. 8. that when perſcnal pro- 
perty is given to \a feme covert to her 
ſole and ſeparate uſe, ſhe may diſpoſe of 
it by will, without be aſſent of her 
huſband ; but the probate muſt be pro- 
duced to juſtify the payment of the mo. 
ney. Cothay v. Sydenham, 2. Brown's 
Rep. Chan. 391. 


— again the Hamburgh Company. 
The good: and HE plaintiff brought an action of debt in London againſt the 
debts of a con- Hamburgh C „ who not ing upon ſummons, 
kubleto for and a nibil being returned againſt them, an attachment was granted 
cles. oy to attach debts owing to the Company, in the hands of fourteen 
the cuſſom of feveral perſons :' by certiorari the cauſe was removed into this 
London. court; and, Whether a procedenda ſhould be granted, or not ? 
— ag was · the queſtion, | 
ey —. . GooprkErtrow, BAL DwIx, and BARRELL, Serjeants, argued, 
$98. T hat a debt owing to a corporation is not attachable, 
— ke \MAyYNARD, Serjeant, and SCROGGS, contra. 


2 Taz Couxr. We are not judges of the cuſtoms of Landon, 


nor do we take upon us to determine, Whether a debt owing to a 
corporation be within the cuſtom of foreign attachment, or not ? 
This we judge and agree in, that it is not unreaſonable that a 


| Corporation's 


0 reren Kren 2 


Eaſter Term, 28. Car. 2. In C. B. 


corporation's debts ſhould be attached: if we had j the cuſ- _ —— mon, 
tom unreaſonable, we could and would have retained the cauſe.z * 
for we can over- rule a cuſtom, h it be one of the cuſtoms une 
of London that are confirmed by act of parliament, if it be againſt — 
natural reaſon (a). But becauſe in this cuſtom we find no ſuch 
thing, we will return the cauſe (5). Let them proceed according to 
the cuſtom, at their peril. If there be no ſuch cuſtom, they that are 
aggrieved may take their remedy at law, We do not dread the 
conſequences of it. It does but tend to the advancement of juf- 

NorTH, Ch: ce, WYNDHAM and ELL1s, 7728 
Wor doors 4 2 granted accordingly. Tes 


(The cuſtoms of London are con- was certified by STazxzv, Recorder, 
firmed by g. Hen. 3. ©. 9. and the in the 22d year of Edward the Fourth, 
7. Rich. 2, c. 3-3 bu: this is intended 1. Roll. Abr. 554. ; and therefore the 
of cuſtoms not repugnant to law. Court muſt take notice of it; Dough, 
2. Inſt. 20. 4. Inſt. 250. Cro. Eliz, 380. 4. Will. 297. 2. Bl. Rep. $34; 
6389. 1. Sid. 288. | but there is no mention that this cuſtom 

(3) The cuſtom of foreign attarbment extends tocorporations, Cro. Eliz. 186. 


*(213] 
Y Anonymous. | Caſe 46. 


ER CURIAM. If a man is indicted upon the ſtatute 3. Fac. : 
1. c. 5. . 11, 12. of reculancy, conformity is 151 22 
but not, if an ac ien of debt be brought. | indiment for 


recuſancy. 
Raym. 330. "+ 2. Jones, 18. . Roll. 95. 2. Bulſt. 324. 2. Show. 331. g. Mod. 43. 


Fi. 1. Id. 243- 2. Hawk. P. C. 30. 
Parten and Baſeden's Caſe. Caſe 47. 
ARTEN brought an action of debt, in this court, againſt the ina ty asses, 
P teſtator of Baſeden, the now defendant ; and had judgment; 1 
after whoſe death, there was 4 devaſiauit returned againſt the poſſeſſes himſelf 
defendant Baſeden, his executor : he appeared to it, and pleaded ; f tha code of 
and a ſpecial verdict was found to this effect: | —— 


The defendant, Baſeden, was made executor by his will, and tes cdege 7s 
dwelt in the ſame houſe in which the teſtator lived and died; and take out à pro- 
before probate of the will he poſſeſſed himſelf of the goods of the bate ; anadmi. 
teſtator, /prized them, inventoried them, and fold 4 of them, don grant - 
and paid a debt, and converted the value of the reſidue to his own on this refefal, 
uſe ; afterwards, before the ordinary he refuſed, and upon his re- is void ; for be 
fuſal, adminiſtration was committed to the widow of the de- continues an ex- 


de ſon 
3 1 


The queſtion was, Whether or no the defendant ſhould be debt to the cre. 
charged to the value of the whole perſonal eſtate, or only for as e of the Ge 
much as he conyerted ? 5 : 

8. - 136. 


Vaugh. x82, 12. Mod. 441. 471. 2+ Peer. Wms. 145. 3. Peer. Wrms. 25t. 337. 3. Term 
Rep. 97. 597. | 


BARRELII, 


Eaſter Term, 28. Car. 2. In C. B. 


rr, ane  BARRELL, Serjeant, argued, That he ought to be charged 
Baba for the whole; Becauſe, FI Rs r, He is made mano by the will; 
een. and he is thereby compleat executor before probate, to all intents 
Tis but bringing of actions. SEconDLY, He has poſſeſſion of the 
and is chargeable in reſpect of that. IHR DI, He cauſed 
to be fold, and paid a debt ; which is a ſufficient adminiſtra. 
tion. There is found to diſcharge him, vis, His refuſal be- 
fore the ordinary. But that being after he had fo far inte 
avails nothing: Henflor's Caſe, g. Co. 37. An exceutor de ſen 
tart, he confeſſed, Sond nt ts hace for more than he con- 
| and ſhall diſcharge himſelf by delivering over the reſt to 
[214 ] the rightful executor. Hut the caſe is * different of a rightfy 
| 2 P 
thi to diſcharge him, is the granting of adminiſ- 
tration > GS. but that is void, becauſe he is a rightful ex- 
ecutor that has adminiftered ; in which caſe the ordi has no 
Piowd. 276, power to grant adminiſtration : Hcb. 46. Keble v. Oſbaſton. The 
third thing found to diſcharge him, is the delivery of the goods 
over to the adminiſtrator ; but that will not avail him, for himſelf 
bdecame reſponſible by his having poſſeſſion, and he cannot diſcharge 
CES himſelf by delivering the over to a ſtranger, that has no- 
thing to do with them. If it be objected, that by this means two 
Feen will be chargrable in 1 of the ſame ;- I anſwer, 
1 9 either diſcharges both: Cro. Car. 88. Whitmore 
v. Porter. 


\ 
2. Lev. 35. 9 Tag CounT was of opinion, That the committing of admi. 
* . Niſtration, in this caſe, is a mere void act. A great inconvenience 
186. * would enſue, if men were allowed to adminiſter as far as 
7. Yd. 280. would themſelves, and then to ſet up a beggarly adminiſtrator; 
293- 372. they would pay themſelves their own debts, and deliver the reſidue 
2. Sund. 148, of the eſtate to one that is worth nothing, and cheat the reſt of the 


Cafe 48. * Major and Stubbing againſt Birde and Harriſon. 


A plea is abate. D ESOLVED, That a plea may be a lea in abatement, 
per; good, R though it contain 2 that * 2 Lee, Mey relied upon 
although it con- the caſe in the YE ar Book 10. Hen. 7. 2 11. which, they 
py edging fd, was a caſe in point, and Salkell v. Skelton, 2, Roll. Rep. 64, 
$.C.Freem.zos, And judgment was given accordingly. 

8. C. 2. Mod. 63. 5. Mod. 131. 146. 6. Mod. 102. r, Sid, 189. 1. Show. 4. 1. Lev. 312, 
Moor, 692. 2. Saund. 128. 10. Mod. 112. 192. $. Mod, 43. 12. Mod. 503. 1, Ld. Ray, 
128. 337. 59% 634 2. Ray. 1208. 4. Bac, Abr. 30. . 
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ORT H, Chief Fuftice. If chere are ene 
e one of them become bankrupt, the — 
n Spree nota ens,» fo —— 
the nccounts is n Wo he DEAE pay the rupt debtor, and 
that originally was intruſted to him, and to put him im for the e. S 
covery of what the bankrupt owes him, into the ſame condition 1 
with the reſt of the creditors; but to make him pay that only be. 
SS. 


L 


which appears. dns. to. ͤ KT 


12, Mod. 446, Fitag. 232, 2. Vein. 203, 
he Wins: 21. 5 e . 46h. 


2. Stra. 99 5. 1787. 
4. Atk. 110. 
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Trinity Term, 28. Car. 2. 


In C. B. 


AnoxrTxov's otherwiſe it will be for accounts betwixt them after the time of the 
other's becoming bankrupt, PORN AGATE. 


7 


po 


not treſpaſs vi er upon à writ of 


arms, 


it 
1. Ro. Ab. 543. ! 


2+ Lev. 93. 
Hawk. P. C. 5. 


* [ 216 } 


_Caſe 3. 
Tithe of cattle 
onwaſtegreuncs 
ſhall be paid to 


in wbich 


<iwells. 
. C. 2. Danv. 


(a) By the 5. Geo. 2. e. 2 
Were it ſhall appear to 

4% font (hit 2 
and uta debts between the bankrupt 
„ and any other perſon previous to the 
* bankruptcy, one debt may be ſet 
„ againſt another; and what ſhall ap- 
peur to be due on either fide, and no 
6 more, thall be claimed or paid on either 


« fide reſpectively.” And by the 


2. Geo, 2. c. 22. and 8. Geo. 2. c. 24, 
it is enacted, That when there are 
« mutual debts berween a plainrif or 

« defendant one debt may be ſet againſt 


ji ſſue at the trial.” It was decided, 


| however, that theſe ſtatutes could not 


be pleaded by a debtor to a bankrupt in 


an action ied him dr poten 
for as between them there could not be 


- Hold have no beten againt the pere 
there were not mutual remedies, Rel 
v. Larkin, 1. WII. 153. But in a 
later caſe the Court ſeemed to i 
this decifion, as againſt the general prin. 
ciples of law, juſtice, and good-ſeak, 
Ridout v. Brough, Cop. 145+; and 
it is now held, that a defendant may ſet 
off a debt due to him from a bankrupt ; 
for the affignees are to be conſidered u 
— 1. Cooke's B. L. 2d edit, 
575+ See alſo Lock v. Bennet, 2. Atk, 
49+ 2 nn. 1. Atk. 119. 126, 
231. 437. Atk. 691. 1. Vezey, 
375 1 „ Wrms. 326. Dougl. 
97. 104. 407. 1. Term Rep. 172. 285. 
The caſes of F . Cox, Cook's 
B. L. $77. and Parker v. Carter, 
eee „ 
Rep. 433. 50% 


Wiag 121 J ackſon. | | 


„ Isg a et armis the def: 


the plaintiff, was. brough 
judgment oy Aire dee for th 


the cauſe x go 9 


einſultum fecit upon 


t in THE COUNTY-COURT ; and 
—.— 
a court e peut. cannot, fine the defeadant, 

and far of the vi et armis in the de- 


hut it was reverſed here 
HR counrv-couxr, not 
as he aught to be 


5 but an ation of treſpaſs without thoſe words will fer 


the county-court well enough. 


ꝙ— — 2 — —— 2 a 
- 


SAEED Paage- - - 


Anonymous. 


A VICAR libelled in the ſpiritual court for tithes of young cattle ; 


and ſurmiſed, that the defendant was ſeiſed of lands in Mi 4 , 


mon in a great 


The defendant pray 
cattle went, was not wi 


ers af which 1 r and that the defendant had com- 
Sedgemort. Cummon, as belonging to 
bis land in Adeddleſe e cattle into the ſaid common. 

ſhition, for that the land where the 
the county of Middleſex. 


Sr. Pins, As ſor this, vs prohibition was granted, \becauſ 


Savil, 60. * 


of that clauſe in 2, & 3. £dw. ö. c. 13. 


it-iS =—_ 


vow > 


Gild. Eq. Rep. < That all and-every perſon whieh hath of Ihall have any beaſts 
239+ - . or other cattle titheable, going, feeding, or depaſturing in any 
. 7 4 waſte or common ground, whereof the pariſh is not certainly 
_ known, ſhall pay their tithes for the — of the faid cattle 
< ſo going in the ſaid waſte or common, to the parſon, vicar, pro- 

4 fprietor, portionary, owner, or other their farmers or deputies 
c the pariſh, hamlet, town, or other place where the owner of the 

laid cattle inhabiteth or dwelleth. 

The 


FC Se 2% 


upon it. 


Trinity Term, 28. Car. 2. In C. B. 


S:conDLY, The fame plaintiff Iidelled againſt the ſame defen- A modur to the 
dant for tithes of w:ilow-faggots; who ſuggeſts, to have a prohi- er is = yood 
dition, the payment of two-pence a year to the rector for all ; 
tithes of willow —THE CourT held, that a modus to the rector 3 _ 
is a good diſcharge againſt the vicar. - | „ 
Poſt.. 229. Velv. 86. Oro. Jac. 116. Winch. 3. 4 1. Vent. 61. Coma, 6334. 
2. Peer. Wins. 524. . Ld, Ray. 242. 


Tump, The fame plaintiff libelled alſo for tithes of ſheep. Sheep fed in 
The defendant, to have a prohibition, ſuggeſts, that he took them e sd 
in to feed, after the corn was reaped, pro melioratione agriculture — of 
infra%erras arabiles et non aliter.— IHE CourT that the manuring the 
parſon ought not to have tithe of the corn and the ſheep too, which land are not 
make the ground more profitable, and to yield more. Per quod, Athenble. 


Ge, in] 43+ Bulft, 238. 
2. Peer. Wigs. 463. 1. Ld, Ray, 129. 137+ 


Ingram againſt Tothill and Ren. | Caſe 4. 
EPLEVIN. Trevill leaſed to Ingram for ninety-nine years, In an avo. ry 
R if Joan Ingram his wife, Anthony and John Ingram his ſons under a leaſe for 

ſhould fo long live, rendering an heriot, or forty ſhillings to the 
lefſor and his affigns, at the election of the leſſor, his heirs and Tong live, ren- 
aſſigns, after their ſeveral deaths fucceſſiv?, as they are named in the dering a heriot, 
indenture, Trevi deviſeth the reverſion. Jahn dies, and then 54% aſteriheir 
Joan dies, The queſtion was, Whether or no à heriot were due — 
to the deviſee upon the death of Jaan? * nk | « that the parithd 
Tux Cour agreed, that the avowry was faulty, becauſe it were alive at the 
does not appear thereby, whether Anthony Ingram was alive, or time of the 
not, at the time of the diſtreſs taken; for if he were dead, the fires. 
leaſe would be determined, „ e 14 
S. C. 2. Mod. 93. 251. S. C3. Keb. 785. $29. S. C. 1. Vent. 314. 8. C. 2. Lev. 210. Antes 
63. Co. Lit. 43. N n. Cro, Car. 314. Cro. Eliz. 421. $39. 1. Show. 81. 1. Jones, 
300. 1. Sid, 437. 1. Vent. 91. 2. Saund. 164, 1. Lev. 295- N. Lutw. 203. 416. 1. Leon. 
2. 3. Co, 2. Plow. 193. 431. 3. Mod. 230. 4. Mod. 321. 6, Mod. 64. 12. Mod, $40. 
1. Salk, 356. See the caſt of Smartle v. Penhallow, 2. Ld. Raym, 994  Plowd. 31. Com. 
Dig. Pleader” (C 66.). N > 1 


NorTH, Chief Juſtice! Though Anthony were alive, the 8 AY 
deviſee of Marl 2 d not diſtrain for the heriot, for that the re- A or gs. 
ſervation is to him and his affigns; and although the election to at the eleftionof 
have the heriot of forty ſhillings be given to the leſſor, his heirs aleo and his 
or aſſigns, yet that will not help the fault in the reſervation. ag a d 
CY Lit. 47. Owen, 9. Cro. Eliz, 217. 2. Roll. Abr. 450. 12. Co. 36. 2. Vent. 161, 
. » 290» | #34 a n * 


ELLIS, Fuftice. There is another fault in the pleading ; for it plen ug. 


* 


is pleaded that Trevill made his will in writing; but it is not ſaĩd, 


8 he died ſo ſeiſed; for if the eſtate of the deviſor were turned 
a right at the time of his death, the will could not operate 


Alſo 
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"24+ February, 1739, reported 1. Atkins, 474 — 
*[ 218 


2. II. Ray, 323. 579- 1. Si. 421, 


|" trinity Term, 28. Car. 2. In C. B. 


ce. _Alfoit is ſaid, That the avowant made his election, and that 
Comp. 3% the plaintiff habuit notitiam of his election; but it is not faid by 
whom notice was given.—For theſe cauſes, judgment was given 
„ Ifabe- Tt was urged, likewiſe, againſt the avowant, That no heriot 
pt could be due in this caſe, — Joan did not die firſt, but the 
B. andC. fucceſ. oourſe of ſucceffion js interrupted ; and that a heriot not being due 


. Caſe 5. Ognell againf Lord Arlington, Guardian of Sir John 
er 2 Jacob. | 


Tates held by COURT, vuyovr A TRIAL AT BAR, delivered for law 
alegit are within to the jury, That if there be tenant by elegit of certain lands, 
—_ __—_ and a fine beTevied of thoſe lands, and five years with non-claim 
the nds be en- Paſs, the intereſt of the tenant by elegit is bound, according to 
weaded, may be Saflyn's Caſe (a) ; otherwiſe, if the land had not been actually ex- 
barred by fine tended. ALSO, That if an inquiſition upon an elegit be found, 
and nen-claim, and the i Ac entry has the poſſeſſion, a fine, with non- 
S 


Ante, 4. claim, ſhall his right ; for before aftual entry, he may have 


22 Wo ejectment or treſpaſs ; and ſo not like to an intereſſe bmi, (5). 


2. Skin. 260. 1. Ch. Caf. 268. Gilb. Eq. Rep. 17. 107. 11. Mod. 103. 21c. 12. Mod. 32. 


. Vern 189. 368. 662. Abr. Eq. 256. 1. Peer, WMS. 130. 520. 2. Peer, Wms. 127. 146. 


3. Peer. WMS. 210. 372. A naked power has been held not to be barred by a fine, becauſe ſome 
guter muſt be deveſted or gained by wrong to make a fine operate. Willis v. Sherrat, in chancery, 
. \ - 


(a) 8. Co. 124. Cro. Jac. 60. _ judgments only from the time they are ſo 

(65) By 29. Car. 2 C 3-f. 14. &@ 15, ſigned. Allo by 4. & 5. Will, & Mary, 

_ the day of the month, and the year, in e. 20. for the greater ſecurity of pur. 

| which any judgment is figned inthe courts chaſong, all judgments by confeſſion, &c. 

at Weſtminſter, ſhall be ſet down on the ſhall be docketed ; and no judgment not 

record, and alſo be entered on the margin docketed ſhall affect any lands or tene - 

of the roll; and ſuch judgments as againſt ments as to purchaſors or mortgagers, 

purchaſors bene fids for valuable confide= or have any preference againſt heirs, exe- 
___Fations, of lands, tenements, or heredita- cutors, or adminiſtrators, 

OT IE POR ede. £8 


By Barry againſt Trebeſwycke. 
F a parſon have à penſion by preſcription, he may either bring 
Nen | an action at the — w, or Commence a Fit in the bir 


” tual court; but if he bring a writ of annuity at the common- 
he can never after ſuc in the ſpiritual court, for that his 


— 
- 


3. 265-. 120. 1. Sid. 146. 1» Keb. 523, 562, Co. Lit. 146. 2, Inſt. 497. 
Cre, Eliz. 675. .Cro. Jac. 666. 12. Mod. 260. 397. 416. . Peet. Was. 657. 660. 


\ 
4 


Wakeman 
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Wakeman againſt Blackwell. Caſe 7. 


UARE IMPEDIT. The defendant pleaded a recovery in 1720 
this manner, viz. That Joba I ateman, dfather to the —— | 
plaintiff, was ſeiſed in fee of the manor, to which, &c. and that pleaded, * that 
a precipe was brought againſt one Prinne and Philpots, & adtunc , 7: bens 
tenentes liberi tenementi, &c.” who appeared and vouched Fohn u „ee, fee a 


Wakeman, &c. and that this recovery was to the uſe of J. S. un- * oa was 


STRODE, for the defendant. It is not neceſſary that the Was « c ue 


in a common recovery, ſhould have a freehold, at the time of the tenementi,” or 
purchaſe of the writ ; if he have a freehold at the time of the re- vithourſhewing 
turn, it ſufficeth : 7. Eqdw. $ pl. 42. 7. Edw. 3. pl. 70. 4X of Nov. 2 
Diſſ 43. Edw. 3. pl. 21. theſe authorities the perſon againſt t i bad. 
whom the præcipe is brought, comes in by right, after the pur- 5. © , Bod. 
chaſe, and before the return of the writ. But in 26. Edw. 3. 
pl. 68. there is an example, where the tenant to the præcipe comes Hob. 262. 
in by tort : but there js this difference; if he come to the land by but. 1549 · 
his own act, be it by right or by wrong, there he makes the writ — 
good: otherwiſe if he come to it by act of law. 8. Eqdw. 3. ph 22. Ney, 116. 
2 Formedon, 25. Hen. 6. pl. 4. The reaſon why you not 3. Co. 59. 
abate the plaintiff*s writ by your own act, is, becauſe you cannot 1. Show. 347. 
give him a better. The demandant here is eſtopped to ſay, that NY Mod. 45. 
there was not a tenant to the præcipe in this recovery; for the rg EY 
writ 1s but abatable, if brought againſt one that is not tenant: 202. 229. 
and as 7 it ſtands not abated, but is pleaded to, &c. it ſhall Co. Lit. 203. b. 
conclude all that are parties and privies, and all claiming under ute (1). 
them : 34. Edw. 3. Fitz Abr. tit.“ Droit,” 39. Here is in our 
caſe an * eſtoppel, with a recompence. Valeman, the grandfather, . [ 219 ] 
who was the firſt vouchee in this recovery, might have counter- 9 
pleaded the lien, and extorted the warranty; but having vouched 
cover, he has paſt that advantage, and is concluded, being made a 

party by voucher. This being a common recovery, the Court See the caſe of 
will do all they can to make it good. A fine is levied by dedimus Lewis v. Wits 
peteſtatem by huſband and wife. The commiſſioners did. not re- _. Strange, 
turn the examination of the wife; and that is the diſcriminating , Wut 48. 
difference upon which depends, Whether the wife ſhall be —. 
by the fine, or not? 15. Edw. 4. 28. a. Lit. Se. 670. 6. Edw. 
3. 22. a. The Court muſt needs in this caſe intend, that Prinne 
and Philpots came in by conveyance, becauſe M ateman came in 
upon the voucher, which he would not have done, if there had 
not been a lien. He cited Lincoln College Caſe (a), Griffm v. y 
Stanhope (b), and Duncomb v. Wingfield (c). 


PEMBERTON anſwered, That tunc tenens is a ſufficient aver- 
ment in the pleading of a recovery, which is favoured inlaw ; but 
is not good alone, when in the ſame ſentence a matter is ſet forth 
- is inconſiſtent with it, and plainly contradictory, as in this 

— | 


(a) 3. Co. 48. 2. Ander. 31. (e) Hob. 254. 2. Roll. Rep. 447» 
b) Cre, Jac, 454+ Winch. Ent. 4c8. | 
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Wirtuan And of that opinion was THE CourT. The cafe of Duncoms 
ageinſt wv, Wingfield, they ſaid, was upon a ſpecial verdict; where many 
Bracxwt:ii. things may be intended, which ſhall not be fo in pleading : and 
. in Lincoln College Caſe, the writ is ſaid to be brought 2 one 
Edward Chamberlam in one part of the record, and the mother 
is faid to be tenant in another part of the record, and by the other 
; but here in the ſame ſentence, uno flatu, there is a flat con- 

tradition (a). | 
(«) In S. C. 2. Mod. 70. it is ſaid, not well pleaded, but delivered no judg. 

that the Court inclined that it was ment. 


Caſe 8, Burrow again Haggett. 
22 RMEDON in THE DESCENDER. The defendant pleaded in 
Nr abatement of the count, and took theſe exceptions : 


right detendet® Fs, That the demandant declares, that thy right deſcended 
ant, as brother to him after the death of Zeonarg, as brother and heir to Leonard, 
and heir of the and ſon and heir of the donee ; ꝓut does not alledge that Leonarddied 
donee, isgood, without iſſue (a). In ancient Regiſters (5) the clauſe is, ws! 
— —_ the iflue died without iſſue; pts, the Annals of Edward the 
ing Fourth (c) it is ſaid by CaTEesBY, Fuftice, That where a man 
out ifſue. entitles hi as heir, he muſt ſhew how he is heir. 


[220] SSE, contra. The precedents are on our fide; and the dif- 
ference is betwixt a formedon in the deſcender, and a formedon in 
„ e the remainder, or reverter. In the former they do not mention the 
Hob. j. dying without iſſue of him after whoſe death they claim ; for the 
Dyer, 2:6, Count there is in effect only to ſet out their pedigree ; but in 2 
N. Lutw. 304. formedon in the remainder, or reverter, it is otherwiſe : 39 Eau. 
5. Mod. 17. 3. 27. Old Bk. - Ent. 339. pl. 3. G. Lit. * Mandevils Caſe,” 
ee 4, 26. b. In the Year Book of 7. Hen. 7. fol. 7. b. our caſe is put in 
- Ld.Ray. 202. Expreſs terms: the exception taken to the count there by Keble, is 
See Booth on the ſame that is taken to ours here; and there it is over- ruled. 


Fra Adios, Nora, Chief Juſtice. 1 have looked into ts, and 
find the count, in this caſe, according to them. It is a plain and 
** * reaſonable difference betwixt a formedon in the deſcender, and a 
formedon in the remainder, or reverter : nor could the demandant 

be brother and heir to Leonard, if Leonard had left children, &c. 
Part of the words ANOTHER EXCEPTION was, That the demandant does not ſet 
of a writ may be forth thit he was ſon and heir of John, begotten on the body of 
inſerted in # - Fane his wife; for it was agift in ſpecial tail, —But this was ober- 
Se. as Genifi.. Tuled; for in the writ that is ſet forth, and in the declaration, after 
cant of thewhole the words © filio et bæredi prædict. JoHAnxIs,” came an « &c.” 
ſentence. which © &c.” let the words of the writ into the count; and ſo it 
1. Sid. 1$9: was held good. THe PROTHONOTARY faid, That the forms of 
Cro. Car. 302. counts were accordingly, And judgment was given to anſwer 


343. over, niſi cauſa, &c — Rh 
(a) See Buckmere's Caſt, 8. Co. 88. (b) Co. Ent.254. b. Raft. Ent. 365, 

round. 274. (e) Year-Book 9. Edw. 4. p. 36+ 
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MICHAELMAS TERM, 
The Twenty-Eighth of Charles the Secdnd, | 
I N 
The Common Pleas. 
6 *. oe 23, 1676. 
Sir Francis North, Rut. Chief fuſtice. 
Sir Robert Atkins, Kut. | 
Sir Hugh Wyndham, Kut. . Juſtices. 
Sir William Scroggs, Kut. 


Sir William Jones, Kat. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General, 


Memorandum. 8 - 

\ AFR. JUSTICE ELLIS being removed from his office Peem. 413. 

M * the Trinity vacation, Six WILLIAM Scocos, 7255 

pans 1 amy Drama was ſworn in his place on the 

firſt day of this Term, took his ſeat on the bench the 
Wedneſday following. SW 


; *[ 22r] 
Blythe againſt Hill. cas 
| igation for the of money at a 
. pl the plaintiff, = 22 


defirous to have the money paid before the day, took another cannot plead - 


the ſame ſum payable ſooner, and that thi was in full fatif- fen in fore 


ion of the former bond: upon this plea the plaintiff took iſſue, f, en; det if 


found agaiaſt the defendant ſhall have judgment.—S. C. poſt. 225. 8. C. 2. Mod. 136. 
CORN. 6, Co. 44> Cro, Eliz. 716. Cro. Car. 85. Cro. Jac. 579. 100. Hob. $6. 


2, Keb. $04, 3. Ley, 35. Lit. Rep. 38. 1. Brownl. 47.71. Cowp. 128. 
TT OO ONS + SERJEANT 


- —_ \ - 
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Bivrur MavynaRD, Serjeant, moved, That notwithſtanding this 
againſt verdict, judgment o__ to be given for the plaintiff, for that 
Hitt. the defendant by his plea has confeſſed the action; and to fay, that 

another bond was given in ſatisfaction, is 8 the purpoſe: 
Hab. 68. : fo that upon the whole it appears, that the plaintiff 
1 right, and he ought to have judgment: Cro. Fac.” 139, 
G. 93. 2. 
Fee I. C. 2. Tang CourT gave a rule to ſhew cauſe the plaintiff 
Mod. 137. ſhould not have judgment. ng 


Caſe 10. Saxill apainſi the Hundred of ———. 
A declaration HE plaintiff in an action upon the ſtatute of M] ĩnton had a ver- 
eee dict; and it was moved in arreſt of judgment, That the felo- 
is good after ver- hious taking is not faid to be in the high-way : Cro. Fac. 469. 675. 
_ not dase NORTH, Chief Fuftice. An action lies upon the ſtatute 
that the rabbery of Minton, though the robbery be not committed in the high- 
was in the high- way: —to which THE CouRT agreed :—ind THE PRoTRONo-. 


2 8 TARIES faid, that the entries were frequently ſo, Per quod, Ce. 
« 4 7. 4 

3- Mod. 253, 8. Mod. 8, 9. 11. Mod. 8. 12, Mod, 54. Show, 60, Carth. 71. Comyns, 

345- 829. 1. Peer, Wms. 412, 437. Salk, 614. 2. Ld. Ray. $26. 2. Stra. 406, * 


*# 222 ] | I 
Caſe 11. Calthrop againſt Philips. 


An Aion lies ONE J. S. had recovered a debt agai Calthrep, and pro- 
agaioft a ſheriff, cured a writ of execution to Philips, the then ſheriff of D.; 


. Though ena but before that writ was executed, Calthrop procured a ſuperſedes; 


from aakyag to the ſame Philips, who, when his year was out, delivered over 

wi: of faperſe- all the writs to the new ſheriff, fave this ſuperſedeas; which not 

deas to bis ſuc- being delivered, J. S. procures a new writ of execution to the 

Sn new ſheriff: upon which the goods of Calthrop being taken, he 

plaintiff's goods brings his action againſt Philips for not delivering over the ſu- 

are taken in exe- Per ſedeas. ; Þ 

„C My Aſter a verdidt for the plaintiff, it was moved in arreſt of judg- 

n ment, That the action would not lie, for that the ſheriff is not 

Moor 688. bound to deliver over a ſuperſedeas. FirsT, Becauſe it is nota 

2. Leon. 54. writ that has a return. SECONDLY, Becauſe it is only the ſhe- 

3. Mod 299 riff's warrant for not obeying the writ of execution. The protho- 

metad,, » _ notaries ſaid, that the courſe was to take out a new writ to the 
Dougl.. 465, new ſherif. NT 

* Tr Repel. STRODE, Serjeant, argued, That the ſuperſedeas ought to be 

delivered over; becauſe the king's writ to the old ſheriff is, 

« quod com. prædidt. cum pertinentiis, und cum rotulis, brevibus, 

tc memorandis et omnibus officium illud tangentibus, que in cuftodis 

= ſud exiſtunt, liberet, c. and he cited Reg. 295. and 3. G. 

72. Weftby's Caſe. Beſides, the ſuperſedeas is 2 e defendant's 

benefit ; and there is no reaſon why the capias ſhould be delivered 

over, which is for the plaintiff's benefit, and not the Js 

en * W 


A 
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which is for the defendant's : and he faid an action will lie for not Oger 
delivering over ſome writs to the new ſheriff, though thoſe writs 


are not returnable, as a writ of eſtrepement. 


— 


— 
Puitirs, 


Tux CounT inclined to his opinion ; but it was adjourned to - 


a further * on which 
ment was (a); 
(a) By 20. Geo. 2. c, 37. For the 
« of ſheriffs with regard to the return 
s of proceſs, it is enacted, that all ſheriffs 
« ſhall, at the expiration of their office, 
« turn over to the ſucceeding ſherif, 
« by indenturg and ſchedule, all ſuch 
« writs and proceſs as ſhall remain in 
« their hands unexecuted, who ſhall 
% duly execute and return the ſame : 
4 and in caſe any ſheriff ſhall refuſe or 
« negieR to turn over ſuch proceſs in 


aforeſaid, every ſheriff fo 

or refuſing ſhall be 
« to make ſatisfaction by damages 
« coſts to the party aggrieved as he, 


day it was moved again, and the judg- x 


or they, thall ſuſtain by ſuch negleRt 


«or refuſal. But no 


| * Bafeawiy and Herle againſt Cook. 


HOMAS COOK granted 4 rent-charge of two hundred 4g 
to Baſcawin and Herle for the life of Mary 


pounds a-year 


Cook, HABENDUM to them their heirs and affigns, ad opus et uſum 
of Mary; and in the indenture covenanted to pay the rent ad opus 


et uſum of Mary. 


Baſcawin and Herle upon this bring an action of co 
aſſign the breach in not paying the rent to themſelves, ad oþ 


and 
et 


iſum of Mary. The defendant demurs : | 
FirsT, Becauſe the words in which the breach is aſſi con- 


tain a negative p 
ſign the breach in 


t.— BALD WIV, for the 
words of the covenant. 


inti f. e al- 
URIA accord, 


SECONDLY, Becauſe the plaintiff does not fay that the money 


venant, | 
Tump, This rent-ch 


was not paid to Mary; for if it were fo, it would ſatisfy the co- 
is executed to Mary by the ſta- 


tute 27. Hen. 8. c. 10. of Ufes, and ſhe ought to have diftrained 


for it ; for ſhe having a remedy, the plainti 


rent is transferred by the ſtatute, cannot bring this action. 


Hen. g. c. 10. which gives the ceffui que uſe of à rent all ſuch re- 


medies as he would 


ve had, if the rent had been actually 
really granted to him: but — aa 


and 


*{ 223] 
Caſe 12. 


grants a rent» 
charge to B. for 
the life of C. ba- 
bendum to B. his 
heirs and aſſigns, 
to the uſe of C. 
with a covenant 
in the indenture 
to pay it to the 
»ſe of C. If the 
rent be not paid. 
ts F. totheuſe of 
C. B. may main- 


againſt A. ; for 
though the 
rent-charge is - 
executed in C. 
by the 27. He 


charged with 
& c. 2. Mod. 


12 Mod. 45+ 
166. 171, 371. 


3950 


ſed 
of 
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Barcawrn of lands in truſt that another ſhall have a rent out of them ; not 

.. 
. e covenant was not 5 gave 

Coors, for the plaintiff, 17% &c. 7 gs 's | 

*[ 224] 8 | - 4 
Caſe 13. # Higden again Whitechurch, Executor of Dethicke, 


If one of two Aa JDITA QUERELA. The plaintiff declares, That he 
— — eee. A one Prettyman became bound to the teſtator Dithiche fu 
— emrnigg payment of a certain ſum : that in an action brought againſt him he 
judgment and was outlawed: that Dethicke afterward brought another action upon 
execution is had the ſame bondagainft Prettyman, and had judgment: that Prettyman 
onthe fame bond. vas taken by a capias w_ aciendum, and impriſoned, and paid 
- againſt rhe other thę debt, and was releaſed by ac rae — Upon this mat- 
law cannot ter the plaintiff here prays to be relieved againſt this judgment and 
be relieved by outlawry. The defendant, proteffands that the debt was not ſatif- 
Be vo 6 fied, pleads the outlawry in diſability. The plaintiff demurs. 
mu 
his pardon 5 for BALDWIN, for the plaintiff. Non datur exceptio ejus rei, cuj, 
the outlawry petitur e. He reſembled this to the caſes of 8 
n writ of error or attaint, in neither of which outlawxy is pleadable. 


Ante, 113,170. SEYSE, contra. Outlawry is good plea in audita querele, 
6. Edw-4. pl. 6. This caſe is not within the maxim has bp cited : a writ of 
7. Hen. k. Pl 39- error and attaintis within it; for in both them e judgment itſelf is 


| 6: 450 <p to be reverſed, But in an audita guerela you admit the judgment 


2. Mod. 49. to be goods only upon ſome equitable matter ariſing you 
y that no 


328 pra execution may be upon it. N 
1. Sid. 43 Tux CourrT. .Ifthe judgment had been erroneous, and a writ 
Co. Lit. 128. . of error had been braught, the outlawry, which was but a 

134. ſtructure, would fall b 


3 3 but an audita querela med- 
e plaintiff here has no remedy but 


Gen Ent. 28g. des not with the judgment: 


Cro. Jac. 425. to ſue out his charter of pardon. 
2. Bulſt. 97 12. Mod. 400. f 
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Caſe 14. Blythe againſt Hill. 
To debt on bond HE caſe being moved again, appeared to be thus: The plain- 
a — tiff brought an action of debt upon a bond agai . or 
3 heir to the obligor, The defendant p , that the 


tray plead ano- obligor, his anceſtor, died inteſtate, and that one J. S. had taken 
ther bond given out letters of adminiſtration, and had given the plaintiff} another 
in ſausſaction by bond in full ſatisfaction of the former. Upon this, iſſue being 
— theadminitra joined, it was found.for the defendant. | 
tor of the obll- 25 | : 
' EE It was faid for him, that one bond might be taken in fatisfac- 
8. C. ente, 223. tion of another; and Co. Lit. 212. b. 30. Edw. 1. 23. Dyer 29. 
3 were cited. 8 ; 5.4 * | 
Fob. 68. 1. Brownl. 74. Cro. Eliz. 69 7. Co. Lit. 232. 2. Vern. 62. 10. Mod. 224» 306. 
12. Mod. 86. 243. $37- 1. LA. Ray. 60. 123. $66. 1. Stra. 426. 573. 615. 2, Peer. Wis. 324- 
4+ er. Was. 343- 553- (614). (616). 3. Peer, Wins, 225. 245; © Non vn 


* 


Michaelmas Term, 28 Caf; 2. In C. B. 


NorTH, Chief Fuftice. If the ſecond bond had been given Bryrun: 
the obligor Fw would not have diſcharged the — — _ 5 
here, being given by the adminiſtrator, fo that the plaintiff's ſe- _ 
curity is bettered, and the adminiſtrator chargeable de bonis pro- 
E i of the firſt 


WyNDHAM, Fuftice. I am of the fame opinion; for other · 
ScrOGGS accord. 1 | | 


ATKINS, Juftice. There are many authorities in the point; and 
all directly, one bond cannot be given in ſatisfaction of another; 
as in Meonbood v. Cluck (a), Norwood v. Gripe (5), and many 
others (c): I hold that judgment ought to be given for the 
defendant; for Gone it be an impertinent iſſue, yet being found 
for him, he ought by the ſtatute of 32. Hen. 8. c. 30. to have 
judgment; but if no iſſue at all had been joined, it would have 
een otherwiſe (d). SERIEANT MAYNARD cites the Year Book _ 
of 9. Hen. 6. but that caſe was before the ſtatute; fo I ground 


my judgment upon that point. . 
Nox rh, Chief Juſtice. I took it, that znapt iſſues are aided 
by the ſtatute, but not immaterial iſſues; and fo ſaid Scxodos. 


Tux Cour gave judgment for the defendant, nfs, e. 


(a) Cro. Eliz. 716. 45%. 6. Co. 44. 1. Burr. 9. Comp. 

(5) Cro. Eliz. 727. 47. 8 4 

( Hob. 69. 2. Bac. Abr. 24. (i) See Pigot v. Pigot, Cro. Jac. 44. | 
[2261 


* Southcot againſt Stowell. 
Hilary Term, 25. & 26. Car. 2. Roll 1303. 


(COVENANT FOR KON-PAYMENT OF MONEY. The caſe 4 having twd 
was thus, viz. Thomas Southcot had iſſue two ſons, Sir Pop- ſons,'C. and D. 
bam and William ; and in conſideration of the marriage of his ſon ug 
Sir Popham, covenanted to ſtand ſeiſed to the uſe of bir pham, 4. wee — 
and the heirs males of his body; and for default of ſuch iſſue, to :ailmale'ſperiat, 
the uſe of the heirs males of his own body, the remainder to his and for Want ot 
own right heirs. Sir Popham dies, leaving iſſue Edward his ſon, ſuch ive ue e 
and four daughters: then Thomas the father died ; then EA. 2 + 
ward died without iſſue. | | e : 
The queſtion was, Whether Sir Popham's daughters or Mil. idue d bit own 
liam had the better title ? 2 a 


Cat 5g 


remainder to the heirs males of the body of the covenantor, were n E. 10 a" 
good in its creation, or not? 


dies without ifſue, The eſtate veſts in E. as @ purchaſer ; and after his death his uncle D. takes 
it by diſceat, as heir male of the body of 4.—S, C. poſt. 247. 5. C. Freem. 216. 8. C. 3. Mod. 
207. S. C. 3. Keb. 704. 8. C. 2. Danv. 556. Ante, 159. 175. Dyer, 156. Cro. Els. 209. 
3 — d. —_— - Os 1 NE. 24+ 3 of Wills v. Palmer, 
« 2 s Ts . . 7. Earn, . * to 2. ; N Har grave's 
Lit. 24. b. Prec. in Ch, = Douzl. 501. 1. Peer, Won. 622. W 
1224 SECONDLY, 


* 
% 


| Michaelmas Term, 28. Car 2: In C. K 


$ovrueor SpconDLY, Admitting it to be good originally, Whether it 
IN 1. could take effect after the death of Edward; he leaving ſiſters, 
re which are general heirs to the covenantor ? 


NorTH, Chief Juſtice, WyNDHAM and 2 
admiſſion of the firſt point, were of opinion for William; 

and that he ſhould have an eſtate, not by purchaſe, but by deſcert 
from Edward - for after the death of the father, both the eſtates 
in tail were veſted in him; and he was capable of the remainder 
by purchaſe ; and being once well veſted in a purchaſor, the eſtate 
mall afterwards run in courſe of deſcent. ScRoGGs, Fuftice, 


But they all doubted of. the firſt point, and would adviſe (a). 
| (a) Vide poſt. 237, 238. 5202 


Caſe 185 The Counteſs of Northumberland's Caſe. 


In what caſe a IT faid by the Juſtices in this caſe, That if a #night be but 
Jerjeant at law L returned on a jury, when a nobleman is concerned, it is not 
may be returned material whether he appear and give his verdict, or no.—Ars0, 
2 That if there be no other knights in the county, a ſerjeant at law 
© Ge. . chat is a knight may be returned, and his privilege ſhall not er. 
Cu, LA. 156, cuſe him (a). | 8 

2. Stra. 1033» 


* 


(a) But now by 24. Geo. 2. c 18. being returned on ſuch panels, rt 18 
. 4. on account of the great delay ENAcTZD, „ that no challenge ſhall 
which frequently happened in trials *©* be taken to any panel of jurors for 
where a pcer or lord of parliament was © want of @ brigbt's being returned in 
= party, by reaſon of challenges to the ſuch panel, nor any array quaſhed by 
1227 


arrays of jurors, for want of a knight © reaſon of any ſuch challenge,” 


Caſe 16. Gayle againſt Betts. fy | 
In debt on bend DEBT UPON A BOND. The defendant demands oyer of the 


bond and condition; which was to pay forty pounds 
3 annum quarterly, ſo long as the defendant N Regiſter 
office, if the de- to the Archdeacon of Colcheſter ; and pleads, That the office was 
fendant plead, granted to A. B. and C. for their lives; and that he enjoyed the 
_harit was office ſo long as they lived, and no longer; and that fo long he 


| (Sag 1 paid the ſaid forty pounds quarterly. plaintiff replies, That 
paid during the the defendant did enjoy the office longer, and had not paid the 
life of -A the money. The defendant demurs, ſuppoling the replication was 
—— double. y 


enjoy ii PER CURTAM. The replication is not double; for the- de- 
t cannot take iſſue upon the non-payment of the rl 
ure To his plea in bar: ſo if upon a plea 
<'nullum fecit arbitrium,” the plaintiff in his replication ſet 
an award and a breach, the defendant cannot take iſſue upon 
the breach, for that would be an implicit confeflion of what he 
Keb. had denied before. N 
„C. 3. Salk, 142. Foſt. 289. Hob. 14. 198. 233- 1. Saund; 103. Comyns, 215. 
» 25%. 357» 349» 230. 326. 335. 12. Mod. 54. 92. 1, Ld. Ray. 30. 76. 234 693 
; Ray. 1449. Su.. 3+ Will, 31, 267, 1. Burr. 574+ 3+ Burr, 772. Cowp. 578. 
G17 | NorTH, 


l 
SEO- Lt 
5 F. ; 
L 
4 
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Michaelmas Term, 28. Car. 2. In C. B. 


Non ru, Chief Fuſtice. If the defendant plead, that he did not Gavti 
exerciſe the office beyond ſuch a time, till which time he paid the rai __ 
money, the plaintiff may take iſſue, either upon the payment till BuTTS.” 
that time, or rely upon the continuance : but if he do the latter, . 
he muſt ſhew /a breach; for the continuance is in itſelf no breach. 


Ellis againſt Yarborough, Sheriff of Yorkſhire. Caſe 17. 


ACTION UPON THE CASE againſt a ſheriff for an eſcape. The clauſe of 
The plaintiff declares, That one G. was indebted to him in the ftatute 
two hundred pounds; and that the defendant took him upon a *3: Hen. 6. 
latitat at the plaintiff*s ſuit, and afterward ſuffered him to eſcape. 5; 1%: which 
The defendant pleads the ſtatute of 23. Hen. G. c. 10. and that he ;;6, ws pecan | 
let G. out upon bail, according to the ſaid ſtatute ; and that he had priſoners, . up- 
taken reaſonable ſureties, A. and B. perſons having ſufficient within / on reaſonable 
the county. The plaintiff replies, and traverſes, ab/que hae that ., furetics of 
the defendant took bail of perſons having ſufficient within the « ,..cu 
county. The defendant demurs. 5 having ſuffi- 
SKIPWITH. The ſheriff is compellable to take bail. If he [ 228} 
take inſufficient bail, the courſe is for the Court to amerce the « cient within 
ſheriff, and not for the party to have an action upon the caſe (a). © the coun- 
If the ſheriff take no bail, an action lies againſt him; and all ac- ** ties,” is © 
tions brought upon this ſtatute are founded upon this fi 1 
(5). But if he take inſufficient bail, it is at his owfy peril, and — — N 
no action lies: the ſheriff is judge of the bail, and the ſum is at therefore no 
his diſcretion (c): and ſo are the e ot he _—_— —— 
take one, two, or three, as he pleaſeth traverſe is 
pregnant ; for it implies, that the — have ſufficient out of — a 


the county; and the ſheriff is not bound to take bail only of per- inhabit withia 


ſons having ſufficient within the county. the county : 
SERJEANT BARRELL, contra.—But THE COURT not — — 


ing in their opinions upon the matter of law, it was put off to dy at the return 


the next Term to be of the writ, or 
__ ſuffer him to go 


Bar DpwIx, for the defendant. The ſheriff is compellable to t large without 
let him to bail, and is judge of the ſufficiency of the ſureties. authority, he is 
The ſtatute was made for the priſoner's. benefit; for the miſchief ſable to an ac- 
before was that the ſheriff not being compellable to bail him, **- 

would extort money from him to be bailed ; and the word © ſuf- 8. C. Freem. 

« ficient” is added in favour of the ſheriff; and ſo are the words 3 14 

< within the county.” The ſheriff is not compellable to afhgn ,,,_ * ' 
Ante, 57. Poſt, 239. 244- Cro. Elz. 808. $52. 862. Noy, 39. 1. Sid, 96. 2. Saund. $9, 
2. Mod. 83, 10. Mod. 288. 12. Mod. 385, Comyns, 422. 554+ 1. Ld. Ray. 722, 1. Peer, 
Was. 687. held, that an action lies againſt the ſheriff for taking inſufficient pledges in replevin, 
Hilary Term, 13. Geo. 2. B. R. Sir William Rouſe v. Paterſon, 16. Viner's Abr. 399. ©. 4. 
See alſo Cro. Eliz. 624. Cro. Jac. 286. 1. Roll. Abr. 807. Moor, 428. 1. Ld, Ray. 425, 
J. Salk, 99. 6. Mod. 122. 1. Term Rep. 418. * 2. Term Rep. 172. | 


(a) Cro, Eliz. $52. Noy, 8 | (4) Cre, Eliz. 308. Is Sid. 96. 
(5) Cro. Eliz. 460%. Moor, 42%. 10. Co. 101. Salk. 97. Impey's 


Cro. Jac. 280. Sheriff, 124. 
(e) Cro. Jac. 286. i X 


the 


% 
Michaelmas Term, 28. Car. 2. In C. B. 


bn the bail-bond (a) ; and then, if the plaintiff cannot have the ſecu- 
* „ rity given by ob ran ey for his appearance, it is all one to him, 
I Eon it or no. | 


233 * STRODE, centra. Why muſt the ſheriff always aver that 
„eee 
Why is an action allowed to lie, if the ſheriff take no ſureties at 
all, ſince, according to my brother's opinion, the party has no in- 
tereſt in them? If the law be as they argue, the ſtatute has left the 
intiff in a worſe condition than he was at the common-law; 
r it has deprived him of the remedy he had before; and the 
--....-.  » amercements belong not to him, but to the king. 
2. Savnd. c. ATx ys, Fuftice. The ſufficiency of the bail. is not material; 
38 W r r 
| an action lies againſt him, for then he does not act by colour of 
| this law. The ſtatute is not advantageous to * the plaintiff 
*[ 22 1 unleſs the ſheriff let go the priſoner without taking bail; 
I Jand then he muſt render treble damages. 


And, by the opinion of THE WHOLE Court, judgment was 
given for the defendant. 8 
() But now by 4. & 5. Ann. e. 16. © duly flamped before any action be 
f. zo. * The ſheriff, at the requeſt and * brought thereupon : and if the bail. 
* coſts of the plaintiff, ſhall affign the © bond be forfeized, the plaintiff, after 
« -hail-hond to the plaintiff, by indorhng © ſuch affignment, may bring an action 
< the ſame, and atteſting it under his ©. thereupon in his own name, and the 

__ © hand and feal, in the preſence of two ©. Court give ſuch relief to the plaintiff 
- * or more credible. witneffes, which © and defendant in the original action, 
„ may be done without any ſtamp, © and to the bail upon the ſaid bond, az 
. % provided the affignment ſo indorſed be * is agreeable to juſtice, c. 


_ Caſe 18. | Moor again Field. 
er A CUSTOM was alledged, That all perſons, in a pariſh, that 
( 2 a A had ſheep upon the e on lemas-day, ſhould be 
wound on» diſcharged of tithes of all ſheep that ſhould be upon the ground 
particular day, after in that year, upon payment of full tithes for all the ſheep 
in lieu. of tithe. that were there upon that day :—and this was adjudged an unrea- 
— ſonable cuſtom. SERJEANT TURNER argued for it, and cited 
Ante, 216. 2. Roll. Abr. 647, 648. ; | 
1. Roll. Abr. 648. Cro. EZ. 446. Carthew, 467. Fitzg. 55, 12. Mod. 497. 1. Ld. Ray. 
359, 677, 2 Ld. Ray. 1858. 2. Strange, 1224. Bunb, gpy, 3. Com. Ditz. Diſmes” (E 15). 
Dougl. 204. 3+ Brown's Caſes in Chan. 161. 
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HILARY TERM, 


The Twenty-Eighth and Twenty-Ninth of Charles | 
| IN 
N | The Common Pleas, 


- A 1 

Sir Francis North, Kut. Chief Juſtice. 

Sir Robert Atkyns, Kut. 

Sir Hugh Wyndham, Kr. Juſtices. 

Sir William Scroggs, Kut. | 
Si William Jones, Nur. Attorney General. 

Sir Francis Winnington, Knt. Solicitor General. 
| „ + of 
* Strode againſt the Biſhop of Bath and Wells, and Ct 19. 

Sir George Horner and Maſters. | | 


UARE IMPEDIT. The plaintiff entitles himſelf by ,, mum 
() virtue of a grant of the next avoidance made by Sir it the plainti® 
, George Horner; and counts, that Sir George was ſeiſed alledges thar 4. 
in fee of the manor of Dowling, to which the advowſon was ap- 25 ſifed in fes 

and preſented one Harding, who was admitted, inftituted, 2 ena manor, 
c. and that then he granted the next avoidance to the plaintiff}, „ten was ap- 
and that Harding died, and it belongs to him to preſent. pendant, he need 
SERJE-NT BARTON. The plaintiff has failed in his count. — ; 
He fays, that Sir George was ſeiſed and preſented; but he does not alledge, that it 
fay, that he preſented tempore pacis. | | was e - 


| cis, 
STRODE. - When the plaintiff makes his title by a preſentation . +. . 

he ought to ſay, that it was tempore pacis; but $2 George's title 7 * Mod. 

is by reaſon of his being ſeiſed of the manor of Dowling, to which Poll. 254. 

= advowſon is whe Boy. ſo that the difference as to that, will Fitz. N. B. 31» 
betwixt an advowſon in groſs and an advowſon appendant. . 

5. Co. 72. Oe. 30, Heb. 102. Vaugh, 83. 10. Mod. 310. 7. Ld. Ray. 200. . 


10006. 1014, ＋ 
; 1b 


Hilary Term, 28. & 29. Car. 2. In C. B. 


zr Tux Couxr. When a man ſhews a precedent right, and 


2 ſddhen alledges a preſentation in purſuance of that right, as in this 
Tur Bisnor caſe the plaintiff does in Sir George Horner, there it needs not be 


or BAT AND 
alledged to have been tempore pacis ; but where no title is alledged, 
hos roy fo we the preſentation only makes the title, there it muſt be 


Strange, 1006. pleaded * 9352 


IL 281 121¹. 82 8 
Caſe 20. x. Dayies aint a 
Th an tion . — VIES, as adminiftrator to Elizabeth B. a feme covert, brings 
— an Action of debt upon a hond againſt Cutis. The defendant 
—. for that adminiſtration of the wiſe's s goods t de jure to 


that adminittra- be committed to the huſband, who was then alive. Upon this there 

tion onght to was a demurrer: And ir WAS RESOLVED for the plaintiff; for 
to 

2.5 he is li ee n 


po 4 gr. 12. Mod. 306. 678. Fitz. 205. 303. . Vern. 85. 150. ven vs 
2. Stra. $91. 1111. 1118. I. 9 378. S. 36. 38. 


r . 7. 4e their bea may demapd and have 
By 29. Car. 4. c. 25. it ĩs enacted, ** adminiſtration cf their rights, credits, 
—— Kemah «© and other perſonal eſtates, and rec wer 
« of 22. & 23. Car. 2. c. 10. nor any- and enjoy the ſame, as they might have 
« thing therein contained, ſhall be con- . the ſaid 
« ſtrued to extend to the eſtates of eme act. 
SSF 


L 
= 
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Caſe 21. | James againſt Johnſon. 


| Atoll waveſe Ts for taking and driving away ſome beaſts of the 
may de claimed aintiff, The defendant juſtifies, For' that he and all 
„1 ae hb e (che manor of Blythe) have 


to's manor by a 


gue offate in the had a toll for all beaſts driven over the ſaid manor, viz. a half- 
Laaer. The Penny n and if above, then fourpence a- 
appurreoaney is ſcore. 


upon this juſtification, a ſpecia} verdi was 
iz inte the found, vis. — aforeſaid was woo? ear ts mag 
e of the priory of Blythe : that the prior 2 21 
toll as appurtenant to the ſaid manor: that by the Diſſolution it 

20 x. Mod, came to the crown, and ſo to Sir Gervaſe Clifton, and at laſt to 
45 Cadet one Bingley, _ * right, as ſervant to him, the defendant 
— — | juſtifies : NT conclude, that if the defendant may en- 
7. Vent. 25. — — 2 N they find for the defendant ; 1 


Co. 
r 59- not, then for the p 


Co. * 11.  SERJEANT 3 or the 222 It does not appear, 
* Dig. title, whether the toll which the Ten t claims, be a toll- tborauę b, 


_ — „ or 4 toll-traverſe, or what ſort of toll it is. A e 


Fort. 339. Ante, 48. 105. 1. 2. Lev. 19. Ray. 82. 389. Keilw, 288. 152, 
Statham, 2. pl. 236. Moor, 574. 22 710. 3. Lev. 424. Comyns, 44. 1. Ld. Ray, 368. 
3+ Ld. Ray, 2400s 2+ Will, 296, 3. Butr. 1402: r 1. Term Rep. 660. 


againſt 


Hilary Term, 28. & 29. Car. 2. In C. B. 


© againſt common right, becauſe it is to be taken in the king's high- 
way : and no preſcription can be for it, unleſs he that claims it, 
ſhew that the ſubject has ſome advantage by it: and when a man 
claims @ toll- trauer ſe, he muſt lay it to be for a way over his on 


freehold. A toll ſuppoſeth a t from the * crown; and there- & 


fore when the manor of Blythe came to the crown, the toll was 
disjoined from the manor, and became in groſs: nor can a toll 
be appendant to a manor, nor claimed by a que fate. | 


SzrjEanT MayxaRD. The jury have found exactly what- 
ever the defendant has diſcloſed in his plea, and have made a ſpe- 
cial concluſion upon a point of pleading. Toll may be appur- 


tenant to a manor, as well as any other profit d prendre; nor 


does it become in groſs by the manor coming to THE Crown. 
The difference is as to that, betwixt things that had a being in 
the crown before they were granted out to ſubjects, and things 
which had not (a). There is no ſuch legal difference between 
a toll-thorough and a toll- traverſe as has been offered; the words 
are uſed promiſcuouſly in our books. A toll-thorough may be by 
preſcription, without any reaſonable cauſe alledged of its com- 
mencement: for having been paid time out of mind, the true 
cauſe of its beginning, in the intendment of the law, cannot be 
known. And for the que ęflate, indeed a thing that lies in grant 
cannot be claimed by a gue eftate directly by itſelf, but it may be 
claimed as appurtenant to a-manor, by a que e/tate in the manor, 
&c, . 

Cur. accord. (b), and gave judgment for the defendant. 
Arkrxs, ice. When toll is claimed generally, it ſhall be 
intended toll-thorough ; and fo is the cafe in Cre. Eliz. 710. Smiab 
v. Shepheard. | 


(a) See the caſe of the Abbot of Stradg Marcella, 9. Co. 24. 
(5) See x, Term Rep. 666. | 


Lord Townſend againft Dr. Hughes. | 


Ine 


og=iaſt 
Jon xs. 


[232]: 


Caſe 22. 


A N AcTIoN UPON THE STATUTE de ſcandalis magnatum, for The Court will 


theſe words: My Lord Townſend is an unworthy perſon, 
& and does things againſt law and reaſon.” Upon iſſue © not guil 


not grant a new- 
2» friat in an action 
of ſcan. mag 


there was a verdict for the plaintiff, and four thouſand pounds da- on the ground 


given. . The defendant moved for a new trial, Becauſe 


of of exceſſive 


the exceſſiveneſs of the damages; and a precedent was cited of a damages. 
new trial granted upon that ground and no other.—ATK YNs, 8. C. 1. Freem. 


We was for granting a new trial.— Nox ru, Chief Fuſtice, 
NDHAM and SCROGGS contra, for that The jury are the ſole 


1. Vent. 59. 2. d. 434. Comyne, 439. 1, Stra, 422. 2- Ld. Ray. 954. 


N * MAYNARD, 


217. 220. 222. 

8. C. 2. Med. 
1 50. 

Ante, 2. 

1. Lev, 237. 
Cowp. 230. 
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An ation will | ®* MayNArD, Serjeant, at another day moved in arreſt of 
Ke on the ſtatute judgment (a), That the words are not actionable.— And of that 
| — opinion was ATKY NS, Jaſtice; but Nox rn, r 
| Doing of por HAM, and SCROGGS, Juſtices, contra: and fo the plaintiff had 
of , | 
that © be is an 2 * 
22 Arxvxs, Juſfice. The occaſion of the making of the ſtatute of 
© perſon, and 2. Rich. 2. 64" 5. appears in Sir Robert Cotton's Abtidgement 
* does things of the Records of the Tower, fol. 173. num. 9, 10. where he ſays, 


« againſt law That, upon the ing of that parliament, the Biſhop of St. Ba- 
ea.“ did n in a ſpeech to both Houſes, declared the cauſes of its being 
8. C. 1. Mod. fummoned; and that the reſt, one of them was to have 
233. ſome reſtraint laid upon flanderers and ſowers of diſcord ; 


2 - which fort of men were then taken notice of to be m7 frequent, 
— Ex malis moribus bone leges. The preamble of the act menti 
Vid. Ent. 722. Of deviſers of falſe news, and of horrible and falſe lies of pre- 
Cra. Car. 136. © Jates, dukes, earls, barons, and other nobles and great men of 
Ley. 82. <« the realm, &c. which by the ſaid prelates, lords, nobles, and of- 
. cc ficers aforeſaid, were never ſpoken, done, nor thought, in ſlander 
1. Lev. 145. © of the ſaid prelates, lords, nobles, and officers, whereby debates 
« and diſcord might ariſe betwixt the ſaid lords, or betwixt the 
. Sd. 434+ lords and the commons; and whereof great peril and miſchief 
No might come to all the realm, &c. if due remedy be not provided; 
Seo. Elz. 63. © and therefore it is ſtrongly defended upon grievous pain, for to 
x. Leon. 436, © eſchew the ſaid damages and perils, that from henceforth none 
2. And. 121. © be ſo hardy to deviſe ſpeak or tell any falſe news, lies, or other 
Cro. Jac. 196. « Gi ing of prctecca, reer id, where« 
Bir at, © ofdiſcord or any flander might rife within the fame realm; and 
Foph. 63. be that doth the fame, ſhall incur and have the pain another time 
© ordained thereof by the ſtatute of Feftminfter the firſt ( 
« which wills, that he be taken and impriſoned till he have 
c him of whom the word was moved.” So that it ſeems deſi 
inſt telling ſtories by way of news concerning them. 
te does not make or declare any new offence ; nor does it 
inflict any new puniſhment. All that ſeems to be new is this: 
FirsT, The offence receives an aggravation, becauſe it is now an 


(a) See his argument, S. C. 2. Mod. 
152. 8. C. Freem. 220. pl. 227. 
1. Sid. 233 434 1 Keb. $13. 1. Lev. 
148, 277- 2» Keb. 537, Freem. 49. 
Vent. 60. 2. Sid. 21. 12. Co. . 
Co. 16. 2. Show. 505. Moor, 142. 
Eliz. 1. 67. Cro, Jac. 196. 
/ 3. Leon. 376. Hetley, 55. 3. Bulſt. 226, 
2. Leon. 336. 


— 
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There this very caſe upon this ſtatute was agreed on by the Judges. tons 
So that that is the ſecond new thing, viz. a further ——_ an Townyrus 
action upon the ſtatute, TIR DI, Since the ſtatute, the par- | 
ty may have an action in the tam quam, which he could not have Da. H. 
before. Now every he or falſity is not within the ſtatute ; it muſt 

be horrible as well as falſe, We find upon another occaſion ſuch 

a like diſtinction. It was held in Sir William Chancey's Cafe (a), 

That the high-commiſſion court could not puniſh adultery ; be- 

cauſe they had juriſdiction to puniſh enormous offenders only. So 

that great and horrible” are words of diſtinction.— Ac Alx, it ö 
extends not to ſmall matters, becauſe of the ill conſequences men- 
tioned; * debates and diſcord betwixt the * ſaid lords, &c. [234 “1 
« peril to the realm, and quick ſubverſion and deſtruction of the © 

« fame.” Every word importsan aggravation. The ſtatute does 

not extend to words that * agree with this deſcription, and 

that cannot by any reaſonable probability have ſuch dire effects. 

The cafes upon this ſtatute are but few, and late in of the 

antiquity of the act. It was made in the year 1379. For _ 

time after we hear no tidings of an action grounded upon it; 

by reading it one would imagine, that the makers of it never in- 

tended that any ſhould be. t the action ariſes by operation of 

law; not from the words of the act, nor their intention that made 

it. The firſt caſe that we find of an action brought upon it, is in 

13. Hen. 7. which is one hundred and twenty years after the law 

was made: ſo that we have no contemporanea expoſetio, which we 

often affect. That caſe in Keihway 26. the next in 4. Hen. 8. 

where the Duke of Buckingham recovered forty pounds againft 

one Lucas, for ſaying that & the duke had no more conſcience 

« than a dog; and fo he got money, he cared not how he 
came by it.” He cited other caſes, and faid he obſerved, That 

where the words were general, the Judges did not ordinarily 

admit them to be actionable: otherwiſe, when they charged a Bor, 244 
peer with any particular miſcarriage. MAYNARD, Serjcant, 

obſerved well, that the nobility and great men are equally con- 

cerned on the defendant's part: for actions upon this ſtatute lie 

againſt them, as well as againſt the meaneſt ſubject. Acts of 
parliament have been tender of racking the king's ſubjects for 

words; and the ſcripture diſcountenances men's being made 
tranſgreſſors for a word. I obſerve that there is not one caſe to 

be met with, in which, upon a motion in arreſt of judgment in 

ſuch an action as this, the defendant has prevailed. The Court 

hath ſometimes been divided; the matter compounded; or the 

action has abated by death, &c. but a poſitive rule that judgment 

ſhould be arreſted we find not : ſo that it is time to make a, pre- 

cedent, and fix ſome rules according to which men may dgmean 
themſelves in converſe with great perſons. Miſera eff ſervitus, 

ubi jus eff vagum. Since we have obtained no rules from our ; 

" rs in actions upon this ſtatute, we had beſt go by the ſame 

rules that they did. in other actions for words. In them, when 


(#) 12, Co. 83. | 


they 


_ 


by 
5 
bt 
q 
1 
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Lond grew frequent, ſome bounds and limits were ſet, by which 
Tewes — — certain. The actions now en- 
* The * ſtream ſeems to be running that way. I think it 
Ds. Hunts. is our part to obviate the miſchief. So he was of opinion, That 


* | 235 | the judgment ought to be arreſted. 
| | But THE Coux r gave judgment for the plaintiff. : 
_ Caſe 23. | Jones's Caſe. 
The court of NES was committed to New Priſon by a warrant from a juſ- 
common pleas 


tice of the e on the ftatutes of the 16. Car. 2. c. 4. and 
—— Pu 22. Car. 2 for refuſing to give ſecurity for his 8. be- 
corpus, though haviour ; he having been inſtrumental in the eſcape of a preacher 
in a criminal of a conventicle opened contrary to thoſe ſtatutes —Mavrnazp, 
caſe. Serjeant, moved the Court for a habeas corpus ad ſubi iciendum. 
8. C. 2. Mod. But NoRTH, Chief Fuſtice, doubted whether the court of common 
— . pleas could grant this writ in a criminal caſe. 


Off. Br. 110. There are, he ſaid, three forts of habeas corpus in this court: 
mz FIRST, A habeas corpus ad reſpondendum; and that is, when a man 
——— *74+ hath a cauſe of ſuit againſt one that is in priſon, he may bring him 
— Enes up hither by habeas corpus, and charge him with a declaration at his 
ples. own ſuit.— SECONDLY, There is a habeas corpus ad faciendum et 
See 3. Bac, Abr. recipiendum ; and that defendants may have, that are ſued in courts 
3» 4+ 15+ below, to remove their cauſes before us. Both theſe habeas corpus 
are with relation to the ſuits properly belonging to the court of 
common- pleas. So if an inferior court will proceed againſt the 

law, in a thing of which we have conuſance, and commit a man, 

we may diſcharge him upon a habeas corpus ; this is ſtill with rela- 

tion to the common-pleas. A third fort of habeas corpus is for 

| Privileged perſons. But a habeas corpus ad ſubjiciendum is not 

by any precedents that I have ſeen (a). | 


(a) The writ was granted, and the 31. Car. 2. e. 2, any of the ſuperior 
priſoner brought into court; but he was courts in Tery time, and any Judge 
_ remanded, becauſe the Court would not of any of tho rts in vacation time, 
take fureties for his good behaviour: may award a babes corpus to any prijſoncr 
but now by the babras corpus aft, whatſoevr, 


by 


FASTER 
[ 


[ 


EASTER TERM, 
The Twenty- Ninth of Charles the Second, 
IN 


The Common Pleas. 


Sir Francis North, Kat. Chief Juſtice. 
Sir Robert Atkins, Nut. * 

Sir Hugh Wyndham, Kut. Juſtices. 
Sir William Scroggs, Kut. 
Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Nut. Solicitor General. 
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Fall again]? Booth. Caſe 1. 


ORTH, C6: ice. In actions of debt, &c. the firſt ,, A e 

N proceſs is r if the defendant aþpear not upon 4 
that, a capias goes; and then we hold him to bail. The is ſanmons ; 

reaſon of bail is upon a ſuppoſitiorr of law, that the defendant flies 204 if the de- 
the judgment of the law. And this ſuppoſition is grounded upon — 
his not appearing at the firſt. For if he appear upon the ſummons, af be filed ; 
no bail is required (a). And this is the reaſon why it is held againſt but if he do noe 
the law, for any inferior court to iſſue out @ capias for the firſt appear, a capi 
proceſs : for the liberty of a man is highly valued in the lay, net to bold 
—_ man ought to be abridged of it without ſome default in 3, Jpecial 


van 53. 6. Mod. 63, Pats. 
| («) Ser Tidd's Practice 28. 121. 


vol. I. R - Rogers 


A 
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þ | | 
Caſe 2. Rogers againſt Davenant. 
The ſpiritual BY THE CouRT.—<1RsT; If a church is in decay, the biſhop's 
court may com- court muſt proceed againſt the whole pariſh to have it repaired; 
Pei pariſhioners for they cannot rate any particular perſon towards the repair of it, 
er n But the churchwardens muſt ſummon the pariſh ; and that needs 
e Gi 6 ve not be from houſe to houſe, but a general public ſummons at the 
church but not Church is ſufficient : and the major part of them that appear may 


of the chance! ; bind the pariſh. | 

but the rate, 

whether for repairing or rebuilding, muſt be made by the majority of the pariſhioners aſſembled by 
2+ Inſt. 489. 5. Co. 67. Poph.197, 2. Roll. Abr. 29r. 311. 1. Roll. Rep. 126. Lutw, 1023. 
1.14, Ray. 59. 3. Term Rep. 3. | ö 1 8 


SECONDLY, If the church and chancel be out of epair, the 
pariſhioners are only chargeable to be contributory towards the 
repairs of the navis eccii . | 


%. 


TrirDLy, If a libel be againſt the pariſh for not repairing the 


church, though the word © eccle/ia” may include the chancel, yet 
we will not grant a prohibition, N ren 
Four xv, If a tax be ſet by the major part of the pariſh 
pro reparatione ecclefie, it is well enough; and afterward any 


part 
of the money raiſed be laid out upon the chancel, the pariſh ought 


not to allow it upon the churchwardens accounts. But if a tax be 
impoſed expreſsly for the repair of the body of the church and of the 
chancel, we will not ſuffer them to proceed. Or ifa libel be agai 


10. Mod. 12. a3. a pariſh for not repairing the navis eccleſie and the chancel, we 
*1 237 1 will prohibit them. ene 5 \ 
9 bg ts FreTHLY, If a church be down, the th 1 0 


2. Ld. Ray. that of neceſſity they muſt have a larger church, the — part 


1388. 1350. of the pariſh may raiſe a tax for the enlarging it as as the 
Er, repairing is e 
1175. It was inſiſted on at the bar, That to a tax for the increaſing of a 
255 Dr church, the conſent of every pariſhioner muſt be had.— But THE 
. CougT was of another opinion. | | 

Fort. 346 199 , | | 

3. Burr. 1689. See the ſtatute De CircumſpeFe Aratit, 13. Edw. 1. fat. 4. C. 1. 


% 


Caſe 3. Siaouthcote againſt Stowell, 


of. having two B LDWIN, for the plaintiſ.— Thomas, the covenantor, may 
ow, Wet. - be ſaid to take an eſtate for life by implication ; and then it 
Rand feifed o will be all one as if an expreſs eſtate for life had been limited to 
 8beuſeof C. and the heirs male of his body; and for default of ſuch iffue, to the uſe of the heirs male 
of his own body, with remainder to his own right heirs. C. dies, leaving iſſue a ſon Z. and a 
davghter : then . dies: then E. dies without iſſue, The remainder to the heirs male of 4. 
veſſed in E. as a purchaſer ; and after bis death the eſtate deſcended to his uncle D. as heir male of 
the body of A. per formam doni.—S. C. ante, 226. 8. C. 2. Mod. 207. S. C. Freem. 416. 
S. C. 3. Keb. 704. 8. C. 2. Danv. 556. Ante, 120. 160. Co. Lit. 22. 26. 2. Co. 91. 
7. Vent. 381. Dyer, 256. Cro, Eliz. tog. Cro. Car. 24. 2. Leon. 25. Co. Lit. 220. 
8. Mod. 23. 84 162.176. 10. Mod. 421. 436. 370. 520. 11. Mod. 119. 12. Mod, 38. 

Gilb. Eq. Rep- 16. Fitzg. 14. 1. Ld. Ray. 34. 1. Peer. Wms. 59. 429. 623. 2 Peer, Wms. 1. 
3. Com, Dig · Eſtates” (B 3.). Dougl, 301. 


\ 


him, 
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dim, with a remainder to his heirs males, which would be a fee- Sovrneorh 
ail executed in himſelf; and if fo, then William has a good — | 
nde; and he cited Lord Paget: Caſe (a), the Rector of Cbedinn- 
un's Caſe (b), Fenwyke v. Mittford (c), Hodgekinſon v. Wood (), 

ind Lane v. Pannell (e). But if this will not hold, then Wil- 

lam may take an eſtate by way of future ſpringing uſe ; for this 

he quoted the caſe of Milli v. Parſens ). neither of theſe 

ways will ſerve, yet the remainder to the heirs males of Thomas 

may veſt in Edward (for Sir Popham died in the covenantor's 

life-time), and William may take by deſcent, as ſpecial heir per 

firmam duni, though he be not heir of the body of Edward, in 

whom the remai firſt veſts. z 


STROUD, contra. 'The limitation of a remainder in tail to the 
heirs males of the covenantor, is bad in its original creation; 
for no man can make himſelf, or his own heirs, purchaſors, with- 
out departing with the whole fee-ſimple. But all the caſes (g) 
ue of eſtates paſſed by conveyance at common-law, and not by | 
way of uſe, But uſes are directed * by the rules of the common # [ 238 1 


* 


law, and as to the veſting of them, differ not from eſtates convey- 
ed in poſſeſſion: Chudleigt”s Cafe (H). No favourable conſtruc- 
tion ought to be made for uſes againſt a rule of law. The ſtatute 
of 27. Hen. 8. c. 10. ſeems intended to —— all private uſes, 
and was in reſtitution of the common law. He cited the Earl of 
Me? Caſe (i), and Fenwyke v. ord (k). If Thomas 
eſtate by this ſettlement, he took a fee ſimple; for no eſtate 
ited to him, if he took any the law veſted it in him. 
Now the act of law will not ſettle in him an eſtate-tail, which is 
2 fettered eſtate, but a fee ſimple, if any-thing. And the rather, 
becauſe the reaſon of it muſt be upon a 133 ition, that the old uſe 
continues ftill in him, being never well limited out of him. Then 
he that admitting the limitation to be good, yet ſince it 
wa in Edward as a purchaſor, it is ſpent by his dying without - 
But Nox TH, Chief Fuſtice, WæxpnAu, and ATKINS, 7, 
tices, were of opinion, That if an eſtate limited to a man, and 
the heirs of the body of his father, veſt in him, be it either by 
* deſcent or 2 and he die without iſſue, it ſhall go to his 
brother, &c. : ſo in this caſe, if the remainder to the heirs 
males of Thomas ever veſted in Edward, it comes to William, 
3 heir male of the body of Thomas, and he is a ſpecial heir to 


take by deſcent. 
(e) 1. And. 26 5. pl. 32+ 1. Hen. 5. pl. 8. 2. Hen. 6. 
(b) x. co. 154. pl. 4. 1. Bro. Abr. 288. b. pl. 66. 


e) Moor, 284. 1. And. 256, 1. Hen. 8. pl. 65. 42. AT. 2. 
Cro, Eliz. 32 l. OR Dyer, 69. b. 309. d. Co. Lit. 22. 
(4) Cro. Car. 23. 2. Inſt, 333. 2. Bro. Abr. bg. pl. 66. 
(e) 1. Roll. Rep. (5) 1. Co. 138. 
(f) 2. Roll. Abr. 794. (i) 1. Co. 130. Poph. 3. Moor, 
(x) 24. Edw. 3. pl. 28. 42. Edw. 3. 718. 
K. 3. Bro. Abr. 287. pl. 23. 14. Hen. 4. (i) Co. Lit, 22. bd. 
| R 2 SECONDLY, 


Eaſter Term, 29. Car. 2. In C. B. 
Born rn SECONDLY, They agreed, That at the common-law, a 
gat could not make his right heir a purchaſor, without parting > 
STOWELE+ tlie whole fee ; but that by way of ; might: 31 Caf 
ey 


in Dyer, is of an eſtate executed. agreed the limitation of 
the remainder, in this caſe, to be good; and that it veſted in 
Etward, as a purchaſor. 


. 


But fee Wills v. f n 
Nox rn, Chief Fuftice. It cannot take effect as a /prins; 
+ 7% RO uſe ; deckuſe ons Toh limitation is of a remainder, +. — ul 
2. Bl. Rep. 687. never conſtrue it ſo, as to ſupport it any other way. This, he 
and FearneC.R, — he had known reſolved in one Cutler”s Caſe, in the king's 
h. . 


BD 


SCROGGs, Juſtice, agreed to the judgment; but ſaid, he went 
contrary to the books in ſo doing, which go upon nice and ſubtile 
Sh, differences, little leſs than metaphyſical. | 
[239] 
Caſe 3*. ® Juſtice ggainſt Whyte. 


322 DEBT againſt the defendant as executor to John 
SB. if he pe The defendant pleaded, That John Whyte did make a will 
that he is ad- but made not him executor, and that the faid John had bona ns- 
#i/rrator, and fabilia in divers dioceſes, and that the Archbiſhop of Canter 


not executor, , committed 2 to the defendant, and concluded in bar; 


be yon af to which there was a demurrer. 7 

B. died inte. . SERJEANT TURNER. FiRsT, This is a plea in abatement 
Ps EL only, and the defendant has concluded in bar : Cre. Eliz. 200, 
a igt aten ham v. Hitchcot. 


was granted, and conclude is abatement and not in Bar. — Ante, 14. 11. Co. 52. 


1. Sid. 359. SECONDLY, The defendant does not traverſe, abſque hoc that he 


= — ph ever adminiſtered as executor: 20. Hen. 6. I. b. per Fox rxEscur. 


 Comyns, 159 Tipi, The defendant does not ſhew when adminiſtration 
- = 1106. as committed to him; for if it were committed ing the 
23. writ, it will notabate it: 21. Hen. 6. pl. 8. 5. Hen. 5. pl. 10, 11. 


12. Mod. 100. Br. tit. Executors,” 7. 4. Hob. 49. 


—— Wan. FovrTHLY, The deſendant does not lay it expreſly that Jobn 
Whyte died inteſtate; but only ſays, that he made a will, but did 
3- Peer. Was. not appoint him, the defendant, to be his executor by that will, 
2 Abr. 78. and that adminiſtration was granted to him. Now though the 
+ * defendant was not made executor by the will, yet he might have 

been made fo by a codicil annexed to the will: 2. Roll. Rep. 285 


7. Peer, Was. FIFTHLY, He ſays not in what province the bama notabilia 
. 766, were; and perhaps they were in. the province of Fork. 


THe Cour gave judgment for the plaintiff, niſi cauſa, &c. 
NN ö 
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Page againſt Tulſe, Sheriff of Middleſex. Caſe 4. | 


IDD. ſe. Hsnzicus TuLsE nuper de Lond. miles, et R 2 
M BERTUS JEFFRIES nuper de Load. miles, *. FE 2403 


am. pr edit. attachiati fuer. ad re dum THoME# PAGE de ee e 
on ON 


lacito tranſgreſſ. ſuper caſum, &c. Et unde idem T Ho. per BALE . 
— ſuum — quare cum quidem SAM. * Wann AM, — 2 
% W ADDAM, Term. Sancti. Trin. ann. regni dom. regis nunc Middleſcx for a 
viceſuno ſexto, et antea indebitatus fuiſſet idem THO. PAGE in 34 faſſe return, 
lbris nonetæ Angliæ, idemgue T Ho. pro obtentione earund. cadem dee 
ſerm. Sant. Trin. anno viceſimo ſerto ſupradict. debito modo proſe- ae 3 
cutus fuiſſet extra cur. domini regis nunc coram ipſo rege (eddem » capias in the 
curid apud Weftmonaft. in pr adit. com. Midg. tunc exiftente ) quod- dor s bench, 
dam præceptum if fius demini regis verſus prædict. SAMUELEM eee 
vicecom. Midd. direct. per quod cid. tunc vicecomiti præcept. fuit, —— —— 5 
quid” caperet prefutum S AukLIENM, i. c. et eum ſalvo, c. ita be arreſted the 
ud baberet corpus ejus cor. dict. dom. rege apud Weſimonaft. die party, and at the 
meris prox. paſt. tres ſeptimanas Sancti Mich. prox. ſequent, ad Sam of the 
reſpondendum cidem 'T no. de placito tranſgr. ac etiam ville ipſius Be reg 
THv. verſus predict. SAM. pro triginta quatuor libris ſuper af- 8 
ſumptionem ſecund. con ſuetud. cur. dict. dom. regis cor. ipſo rege but bad not the 
ehibend. et quid idem vicecomes haberet ibi tunc præceptum illud, don tere rt 
Ec. 2 quidem præceptum idem THOMAS poſtea et ante return, bessten of 8 
qua. ſcil. quarts die Fulii anno viceſimo ſexto ſupradict. apud Weſt- e g 
nena/?. in com. prædict. prefat. HENRIC. et ROBERTO tunc Vice= the 23. Hen. 6. 
com. prædict. com. Midd. deliberavit, ea intentione quod predift. g. 10. and that 
SAMUEL» virtute præcepti illius caperetur et arręſtaretur, et ad —— 
fred. diem return. ejuſdem in dict. cur. dict. dom. regis coram ipſo a worker * 
be Ar Sj conſuetudinem ei uſdem cur. cuftedie Mariſchalii Ma- — | 
riſchalci@ dom. regis cor. ipſo rege committeretur, ad intentionem ing that the de- 
quid idem T Ho. verſus præfat. SAMUEL. cuftodiee ejuſdem Mariſ- ocant had not 
call; Mar iſchalciæ fic commiſſum, et in cuftod. ſud exiſtent. ſecund. 2 —— 
cu. ſuetidi nem dict. cur. dict. dom. regis coram ipſo rege per bill. * 2 Ng 
pus THO. verſus pred. SAMUEL. in eddem cur. exhibend. in the panty, pleads 
placita tranſgreſſuonis ſuper caſum ſuper aſſumftionem ipſius SAM. pro that then had not 
fred. 34 libris eid. THo. et pro recuperatione earund. nar- tag. dedy 22 tha 
raret et implacitaret : et quod pred. SAM. antequam ipſe ab bujuſmodi _ 8 
u/tod, pr edit. Mariſchall. Mariſchaicie deliberaretur aut ad lar- plaintiffdemurs, ® 
gum ire dimitteretur, imponeret in eddem cur. in pred. acito tranſ- Judgment for 
—— caſum- ſufficientes manucaptores cid. ThO. inde re- be defendant. 
ſponſur. ec und. conſuetudinem cur. illius; virtute cujus guidem præ- s. C. 1. Prem. 
epti prædictus HENRICUS t ROBERTUS poſtea et ante return. 209. 225. 
gyſdem, ſcil. 14 die Julii ann. 26 ſupradicl. tune vicecam. com. $,C. 2. Mod. 
fred. ut prefertur, exiſlentes prefat. SAMUEL. apud W:ftms- 4 oll. 
roller. prædict. in com. predif, ceperunt et arreſtaverunt, el ipſum = $07. 285 
SAMUEL. in cuſtedia ſud ex cauſa predift. habuerunt et deti- 

nuerunt. Prædicti tamen HENR1Cus et ROBERTUS, officis ſui *[ 241} 
vicecom” debitum in verd et juſtd executione precepti iftius, 115, ut Sto. Elz. 460. 
prefertar, direct et deliberat, minimꝭ curantes, ſed machinantes $*4- 
ſum THOMAM minus rite pregravare, et in proſecutione ſectæ 2 "AE 

1. Sid. 23. 439- 1. Lev. 86, 6. Mod. 12324 2, Salk, gg 
R fue | 


Foan 


againſt 
Turk, 
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ue preditte penitn s fruſtrare, et de a utione et obtentione pr | 
- librarum omnino 23 — SAMUEEEM pen 
tadid fua in forms pr edit. detent. exiſtent. (eadem THOMA de 7 


dict. 34 libris ſeu aliquo denaris inde minimꝰ jatisfatts) icen- 
ti et contra voluntatem ipfius Thou vice/imo ſecunds —— 


bris ann. 26 ſupradicto, apud Weftm. præd. txtra cuſtodiam i 

rum HENRICI ef ROBERT tunc vicecom. com. prædict. erifem. 
ad largum quo voluit libert et voluntarit ire et evadere permiſerunt, 
et nihulonunus ad pred. diem returni præcepti pred. ipſi predia, 
HenRrIcvs r ROBERTUS vicecom. pred. cm. Midd. ut prefer. 
zur, exiftentes, in prædict. cur. dicti dom. regis, coram ipfo rege apud 
Weftmanaſter. pradift. in ipfius I Ho. grave damnum et præjudi- 


_ ciumfalſs et fraudulenter returnaverunt precedtum preditt. in fir. 


*[ 242] 


md ſaguente, v1z. « quod ipſi virtute cujuſdam brevis ſibi direct. ce. 
« piſſent corpus prædict. SAMUELIS, cujus quidem corpus ad diem 
et locum in eodem præcept. content. cor. dict. domino rege parut. ba- 
<« buerunt prout per idem præcept. ſibi præcipiebatur, ubi revera 
predifa. HEnRICUs et RoBERTUS CORPUS PR ADICTI SAMUE- 
LIS ad locum in precept. predict. content. non parat. babuerunt, 
guxta exigentiam præcept. prædict. et e e prædid. 1 
prediftus SAMUEL poſt evaſionem ſuam prædict. ſeipſum ad hea 
cidem Thou penitus incognita elongavit et retraxit, 

pretext. idem I ho. e 5 in proſecutione ſectæ ſuæ preditte 
manifeſt retardatus exiſtit, verumetiam de obtentione prædictar. 34 
librarum ei, ut prefertur, debit. amnino impeditus et defraudatus 
exiftit, ad dampnum ipſius THO. 43 librarum et inde producit ſec- 
tam. Et prædicti HENRIcus et RokkRTUs per Jon. Tisizx 
attornatum ſuum veniunt et deſendunt vim et injuriam quando, &c. 
et dicunt quid prediftus THO. act ionem ſuam prædic tam inde verſus 
cos habere ſeu manutenere non debet, quia dicunt quid cùm per quen- 
dam aftum in parliaments domini HENR1C1 nuper regis Anglie, Ec. 
ſerti poſt Conqueſtum, apud Weſimonaſter. in com. Midd. 24 die Fe- 
brnarii anno regni ſui 23. tent. editum, inter alia inactitatum exiſtit 
atthoritate ejuſdem parliamenti quod vicecomes, ſub-vicecomes, * cle- 
ricus vicecom. ſeneſchallus ſive ballivus francheſiæ vel hallivus froe 
coronator non caperet aliquid core officit per ipſum nec per aliquam 


perſonam ad ejus uſum de aliqua perſona pro confettione alicujus re- 


turn. ſeve panell. et pro copia cjuſd. panell. præterguam 4 denarios; et 
gudd prædict᷑. vicecomes et omnes ali r. et miniftri prædicli 
emitterent xtra priſonam, AXGL. ſhould let out of priſon, ammimo- 
das perſonas per ipſis vel eorum aliguos arreftat. ſeu exiſtent. in exrum 
cuftodid vigore alicujus brevis bille five warrant. in aligud attine 
perſonals vel cauſa indictamenti pro wet Ovary mf rationabili 


ſecuritate ſuſſicientium perſonarum habentium ſuſſiciens infra com. 


"abi tales 9 — int ad ballium ſive manucaptionem tradit. ad cuſ- 
e 


todiend. dies ſuos in talibus locts, prout præaict. brevia, bille jive 
warranta requirerent, tali perſond ſive perſonis que futt vel forent in 
corum cuſtodia pen condemnation. executiom. cap. utlagatum ſive ex- 


. communicat. et pry ſecuritate pacis: et omnibus talibus perſonts que 


forent commiſſ. ad cuſtod. per ſpeciale mandatum aligquorum Juſticiari- 


erum, et vagruntibus recuſantibus ad ſervitndum ſecundum forman 


flatuti 


Wann, I ISS 24S EE > % ao e245 


* 
- 
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fatuti de Laboratoribus tantummads exceptis, prot per actum præ- 


diftum plenius et. Et idem Hexricuset RoBERTUS witeriys 
dicunt quod ipft decimo quarto die Fulii anno regni With dom, regis 
nunc c. viceſimo ſexto ſupradict. in dictd narratione ſuperius ſpe- 
rificat. iiſdem HxxR. et RoBERTO tunc vicecom. com. pred. exiſ- 
tentibus, apud parochiam S. Clementis Danorum in com. preditt. 

t et arreſtaverunt prædictum SAMUELEM WADHAM vir- 
tute præcepti predict in narratione prædict. ſuperius ſperificat. ac 
ipſum ad priſonam dicti dam. regis ſub cuſtodid vicecom. com. pred. 


tunc exiſten, tunc et ibidem commiſerunt, pradiFoque SAMUELE ſub _ 


cuſtodia predift, HExR. et ROBERTI —_ pro eddem cauſa, et 
pro nulla alid cauſd, prædict. Sau. Wa pH AM poſtea et ante 
return. præcepti illius, feil. prædicis decimo quarts die Fulis 
anno viceſima ſexto ſupradicto apud paroch. pradift. in com. 
prædict. mventt et obtulit prædict. HENRICO et ROBERTO adtunc 
vicecom,. com. pr edit. exiftentibus rationabilem ſecuritatem ſufficien- 
tium perſonarum habentium feſficiens infra com. prædict. Middleſex 
ad ſervandum diem ſuum predift 
cificat. ad reſpond. præ futo I no. de placito tranſgreſſunts ac etiam 
bille ipfeus To. verſus prefatum SAMUELEM pro triginta gua- 
tuor libris ſuper aſſumptionem —— conſuetudinem cur. ipſius 
bend. 9 5 exigentiam præcepti 


dem. regis coram ipſo rege exhi 
illus, v1z, WILLIELMUM KING de * paroch. Sancti Martini in 
 Campis in com. Middleſex generof. et Tho. WILLIAus de eddem 
no in com. prediftt. taylor; qui quidem WILLIELMUS 

ING ef Tho. WiLLIAMS eundem SAMUELEM adtunc manuca- 
pere obtulerunt quid ipſe idem Sam. W ADRAM compareret coram 
dicto dom. rege apud Weſtmon. die Veneris prox. poſt tres ſeptimanas 
Sancti Mich. prox. ſequent. ad reſpondend. præfat. Tao. PAGE de 
piacito tranſgreſſions et bills prætlict. in narratione prædicł. ſupe- 

11 


rius ſpecificat. ſecundum formam et eſfectum acts prædicti. Et 


Hens. et RoBERTVUS ulterius dicunt, quod poſtea et ante retur- 
num præcepti predifti, ſcil. predifte decims quarto die Fuiti ann. 


viceſimo ſexto ſupradicto iiſd. HENR. et ROBERTO tunc vicecum. 


com. pred. exiften. apud SEES Sancti Clementis Danor. pred. 
vigore ſtatut. pred. * e 

tatem pr edift. viz. WILLIELMUM KING ef Tho. WiLLIans; 
gui quidem WILLIELMUS KING et Tho. WILLIAMS: iiſdem die 
et anno apud parach. prædict. Sancti Clementis Danor. in com. 
prædict. per quoddam ſcriptum ſuum obligatorium ſub figill. prædic- 
tor. WILLIELMI KinG et Tho. WILLIAMS, cujus dat. eff de- 


in præcepto prædicł. ſuperius ſde- 


Pro (2431 


prefat. SAMUELE rationabilem ſecuri- 


cimo quarts die Jul. ann. viceſimo ſexto 13 conceſſiſſent et 


quilibet eorum conceſſit ſe teneri 2 ENRIC. er ROBERT. uf 
Vicecom- com, pred. in ſumma 70 librar. bone et legalis monete& 
Anglia cum conditione eidem ſcript. obligator. ſubſcript. quid 
prædict. SAMUEL. compareret coram ditto dom. rege apud Weſt 


monaſt. prædict. die Veneris prox. poſt tres ſeptimanas Sancti Michaelis | 


prox. ſequent. ad reſpondend. prafato THño. PAGE de placit. tranſ- 
greſſianis et bills prædict. ſecundum exigentiam præcepti predicts, et 
ſuperinde adtunc et ibid. emiſerunt præſat SAM. extra priſenam 
preditt. ſecundum formam flatuti prædict. ut eis bene licuit, quæ eff 


eadem ad largum ire permiſſio prædict. unde præd. Tho. PAGE 
| 4 ſuperius 


_—_ 2 * e 4 


. 5 2 — — ad 
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Pen uperius verſus eos queritur. Et ulterius tidem HExR. ef Rotz r. 
2 3 70 poſe, el. ad diem returni ejuſdem præcepti coram 
rer diftodom. rege apud M gimonaſt. prædict. iiſdem Hxxk. et Ropyar, 
tum vicecam. com. pred. exiſfent. returnaverunt præceptum predic. 
tum gudd ipſi virtute præcepti prædicti cepiſſent —— SAMU- 
ELEM cajus corpus coram dicto dom. rege ad diem et locum in eadem 
præcept. content. parat. habuerunt, prout per idem præcept. preci- 
piebatur, et hoc parati ſunt verificafe, unde petunt judicium et dam- 
na ſua occafione pr eaitt, fibi adjudjcand, Et prædidt. Tho. Pace, 
dicit guid ipſe per aliqua per predift. HENRIC. ef — aſs: 
rius placitando allegat. ab actione ſua prædict. verſus pred. Hxxx. 
® [ 244 ] % RoBerT. habend. præcludi non debet, * quia proteſtands quid 
prædict. HENR. et ROBERT. non ceperunt ſecuritatem 2 
perſonarum pro comparentid prædici. SAMUELIS ad diem et locum 
in præcepto pred. 22 ſpecificat. prout præd. HENR. et Ro- 
BERT. ſuperius 5 citando allegaverunt, pro placits idem Thon. 
dicit quod iidem HENR. et ROBERT corpus prafati SAMUELIS ad 
diem et locum in præcept pred. content. cor. ditto dom. rege nin 
parat. habuerunt juxta exigentiam præcepti prædict. et returnum 
ſuum pre ditt. et hoc paratus eft verificare, unde petit judicium et 

damna ſua occafiane pr emiſſorum ſibi adjudicari. 
The defendants demur to this replication, and the,plaintiff joins 

in demurrer, e 

An ation will SERTEANT STRODE, for the defendant. Before the ſtatute of 
not lie int 77/; Ammin/ter 2. Cap. 10. no man could make an attorney without 


Mnf. the king's writ de attornato faciends ; and there was no other 
cen bail, return at the common law than “ cepi corpus, or © non ft in- 
32. Hen. 6, © ventus.” The ſtatute of 23. Hen. 6. c. 9. doth not alter the 
pl. 28. return; the deſign of that ſtatute is only to ptovide for the defen- 


Vide ante, 57- dant's caſc, and againſt the extortion of ſheriffs and their officers : 


ao} a 9 ſo that the ſheriff being obliged to return a cepi and yet to let the 


F. N k. 4g. defendant to bail, there can be no reaſon why he ſhould be charged 


Gilb. C. B. 32. for not having the body at the day; and he cited Langton u. 

Tidd's Pra. Gardner (a), Barten v. Aldworth (b), the caſe of Bowles v. Laſ- 

rye fel (c). The ſheriff took bail according to this ſtatute, and re- 

I 463. turned a languidus in priſond though the defendant was at large: 

. roſolved that no action ay againſt the ſheriff. In Rollt Abridg- 
ment (d) no action lies TE the ſheriff for not having the body 
at the day, becauſe he is compellable by the {tatute to let him to 
bail; and fo he ſaid it was — in a caſe between Francihn 
v. Andrews (e), but adjudged for the plaintiff upon the inſuffi- 
ciency of the pleading, 


Ser JEANT CONYERS, for the plaintiff. I agree that an action 
of eſcape will not lie againſt the ſheriff, becauſe he is compellable 
to ſet him to bail; but this is an action at the common law for a 
folſe return, which if it ſhould not be maintainable, the deſign of 

(a) Cro. El'z. 460. Moor, 428. (d) 1 Roll. Abr. 92. | 


{+5) Cro. Eliz 624. (e lo B. R. 24. Car. 1, 
(4) Cro. Elz. 852. Noy, 39. 


the 


— 
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the ſtatute would be defrauded: for the plaintiff cannot control Pacs 
the ſheriff in his taking bail, but he may take what perſons and «xi 
what bail he pleaſeth: and if he ſhould not be chargeable in an Te. 
ation for not having the body ready, the plaintiff could never 

have the effect gf his ſuit : * and although the ſheriff be charge- & [ 245] 
able, he will be at no prejudice z for he may repair his loſs by the 1 
bail-bond : and it is bis own fault if he take not ſecurity ſufficient 333. 
to anſwer the debt. The laſt clauſe in the ſtatute is, © That if 
* — return a cepi corpus or reddidit ſe, he ſhall be charge- 

« able to have the at the day of the return, as he was 

« fore, &c. That & if“ implies a liberty in the ſheriff not to re- 
turn a cepi corpus or reddidit ſe. | 


But notwithſtanding, by the opinion of Nox rn, Chief Fete > — 5 
1 * 


WyNDHAM, and ATKINS, Juſſices, the plaintiff was 

The caſe of Bowles v. Laſſe, they ſaid, was a ſtrong caſe to go- 
vern the point; and the return of paratum habeo, is in effect no 
more than that he had the body to bring into court, when the 
Court ſhould command him; and it is the common practice only 
to amerce the ſheriff till he does bring the body (a) : and therefore () Impey's 
no action lies againſt him z for it is not reaſonable that he ſhould 1g. Pa. 
be twice puniſhed for one offence, and that againſt the court only. , 
SCROGGS delivered no opinion: but judgment was given, ut ſupra, 

for the defendant, 2 4 


4. Burr. 1982. 


Cockram, Executor, againff Welby. — 


ACTION UPON THE CASE againſt a ſheriff, For that he levied The ſlatute of 
ſuch a ſum of money upon a Feri facias at the ſuit of the Limitationscan- 
plaintiff, and did not bring the money into court at the day of the ** * 
return of the writ, per quod deterioratus oft et damnum habet, &c. geht brought 
The defendant pleads the ſtatute of 21. Fac. I. c. 16. of Limitations. againft a ſheriff 
To which the plaintiff demurs. 22 
! a a- 
BARRELL, Serjeant, This action is within the ſtatute, It . 
ariſeth ex quaſi contrafiu : Speake v. Richards, Hob. 206. *: S FIGS 
It is not grounded on a record; for then nullum tale recordum hs C.'2, Mod. 
would be a good plea ; which it is not: It lies againſt the executors 27. 
of a ſheriff, which it would not do if it aroſe ex maleficio. S. C. 2. Show, 
| T9. 
PEMBERTON. This action is not brought upon the contract. 5: Mod. 308. 
If we had brought an indebitatus aſſumpſit, which perhaps would 1. 172% 17%» 
lie, then indeed we had grounded ourſelves upon the contract, and % 120 5 
there had been more colour to bring us within the ſtatute ; but we 1. Peer. Wms. 
have brought an action upon the caſe, for not having our money 742. 


here at the day, per quod, &c. he Wms. 


Nox rn, Chief Juſtice. An indebitatus a would lie, * 2 

in this caſe, again . ( 46 ] 

tute would be pleadable, I have known it reſulved, that the ſta- 
tute 


* 


— 
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| Eoexrnay tute of Limitations is not a good plea againſt an attorney 7 that 
axainſ® brings an action for his fees, becauſe they depend upon a record 
Wierer. here, and are certain. Pigs 
This enſuing Trinity Term, the matter being moved again, Tu 
CourT — udgment for the plaintiff, ai cauſe, Sc. If the 
fieri facias had been returned, then the action would have been 
grounded upon the record, and it is the ſheriff's fault that the writ 
15 not returned: but, however, — in this court is the 
foundation of the action. Debt upon te of 2. Edw. G. c. 13. 
x. Cro. $46. for not ſetting out tithes, is «got within the ſtatute, for oritur ex 
$13- 433. maleficio : ſo the ground of this action is malefictum, and the judg · 
7. Saund. 38. ment here given; in beth which reefhs its not within Galaten 
e £14+ of Limitations. 


. 


Caſe 6. Barrow againſt Parrot. 

IF an infant feme PARROT had married one Judith Barrow, an heireſs. Sir 
covert, with in- 1 Herbert Parrot, his father, and an ignorant carpenter, by 
gur u dhe dd virtue of a dedimus poteſtatem to them directed, took the conu- 
of herſelf and ſance of a fine of the ſaid Judith, being under age, and by in- 
hoſband, declare denture the uſe was limited to Mr. Parrot and his wife for their 
pa; *8* two lives, the remainder to the heirs of the ſurvivor. About two 
* . 4 — 8 e iſſue; and Barrow, as heir to her, 
ers under a 

1 - "  Uponexamination it appeared, that Sir Herbert did examine the 
lad e ws woman whether ſhe were willing to levy the fine; and aſked the 
greatly under huſband and her, Whether ſhe were of age or not? Both anſwered 
age, yet tbe fins that ſhe was. She afterwards, being privately examined touching 
3 her conſent, anſwered as before, and that ſhe had no conſtraint 
theie is Hong upon her by her huſband; but ſhe was not there queſtioned con- 
grounds that the cerning her age. Sir Herbert Parrot was not examined in court 


r upon oath, becauſe he was accuſed, 


E, Ven. Nox rz, Chief Juſtice, ſaid, this court could no more adminiſter 
= 48. in bath ex , en the ſpiritual court could Nox ru and 
Poſt. 25 WINDRHAu. There is a great truſt repoſed in the commiſſioners, 
2. Ev. 36. and they are to inform themſelves of the party's age; and a vo- 
*f 247 J] luntary ignorance will not excuſe them. / 


70. Mod. 4 But Ark vs, Ju/tice, oppoſed his being fined. He cited 

79. 245-436 Hungat's Caſe (0), S ales re Br Pf wo 

296. 210. And becauſe it was not apparent to the commiſſioners that the 

| 2 444- infant was within age, they were in that court acquitted, 

258 n But Nox TH, S W yNDHAM, and SCROGG8, Juſtices, 

Fiizg. 124 agreed, that the ſon ſhould be fined, for that he could not poſſibly 
be preſumed to be ignorant of his wife's age. —ATKYNS, contra. 


Caf. Tem. Tab. © But THEY ALL AGREED, that there was no way to {et the fine 


1. 167. de. | 
2. Salk. 565. af n . : 


1 Peer. Wins, 206. 208. 235. 1. Ld. Ray. 11% Cowp, 406 2. Term Rep. 189. 
(4) 12. Co. 1223 123. | 
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Sir Francis North, Kut. Chief Juftice, 

Sir Robert Atkins, Knt. N 

Sir Hugh Wyndham, Kut. Fuſeices, 
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— 
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„Searle againſt Long. Caſe 7. 
O IMPEDIT againſt two. One of the defendants 


appeared had idem dies: then he that was eſſoined appears, segen. 
and the other caſts an ein. Afterward an attachment iſſued for _ diftreſs; 
their not appearing at the day; and fo proceſs continued to the and if the deſen- 
great diſtreſs : which being returned, and no appearance, judgment — 2 
final was ordered to be entered according to the te of «vin, there ſhall 
Marlb. the '52. Hen. 3. c. 12. which enacts, that © in a plea be judgment for 
of quare impedit, if the diſturber come not at the firſt day that he theplaintiff; hut 
« is ſummoned, nor caſt no effoin, then he ſhall be attached at vnleſsthedefen. 
another day; at which day if he come not, nor caſt no eſſoin, — 4 
& then he ſhall be attached at another day; at which day if he come 11. fo | 
not, nor caſt no eſſoin, then he ſhall be diſtrained by the great and good ſum- 
« diſtreſs ; and if he come not then, by his default, a writ go moners returned 
< to the biſhop of the fame place, that the claim of the diſturber I gie 
by default ſhall be ſet afide.—S. C. 2. Mod, 264. Ante, 197. 1. Vent. 6&6, 1. Lev. 10g. 
F. N. B. 32. 2. Saund. 35.45. 2. Inſt, 30. 124. 3- Joſt, 125. Dyer, 183. 1. Jones, 412. 
1. Bulſt. 160. Cro. Car, 341. $11, 517. 2, Show. 274. 6. Mod. 4, 5, 1. Salk. 216. 
10. Mod. 310. . Brownl. 158. | 
F « for 
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& for that time ſhall not be prejudicial to the plaintiff, ſaving to 
« the diſturber his right at time, when he will ſue there- 
« fore ; and the ſame law as to the making of attachments ſhall 
« from henceforth be obſerved in all writs where attachments lie, 
« as in making diſtreſſes; ſo that the ſecond attachment ſhall be 
« made by better pledges ; and afterwards the laſt diſtreſs.” 


PEMBERTON, Serjeant, moved to have this rule diſcharged, 
Becauſe the party was not ſummoned, neither upon the attachment 
nor the great diſtreſi, and the ſureties returned upon the proceſs 
were John Doe and Richard Roe : an affidavit was produced of 
non-ſummons, and that the defendant had not put in #4 
nor knew any ſuch perſons as John Doe and Richard 


It was objected on the other fide, That they had notice of the 
fait ; for they appeared to the fummons ; and it appeared that 
they were guilty of a voluntary delay, in that they fourched in 
effoin ; de fro of /daribridge is peremptory : wherefore 
they prayed judgment. | 

MavxaArD, Serjeant, for the defendants. If judgment be 
entered agzinit us, we Tow no 2 but by a writ of deceit. 
Now in a writ of deceit the ſumners and veyors are to be examined 
in court; and this is the trial in that action: but feigned perſons 
cannot be examined, It is a great abuſe in the officers to return 
fach feigned names. The firſt cauſe thereof was the ignorance of 
maeriffs, who being to make a return, looked into ſome book of 
precedents for a form ; and finding the names of John Doe and 
Richard Roe put down for examples, made their return accord- 
ingly, and took no care for true ſumners and true manucaptors, 
For non-appearance at the return of the great diſtreſs in a plea of 

are impedit, final judgment is to be given, and our right bound 

r ever; which ought not to be ſuffered, unlefs after proceſs legally 
f=rved, according to the intention of the ſtatute. In a caſe in 
HMichaelmas Term the twenty-third of the preſent king, Vivian v. 
the Biſhop of London, judgment was entered in this court in a plea 
of quare impedit, upon non- appearance to the great diſtreſs ; but 
there the party was ſummoned, and true ſummoners returned; 


upon non- appearance an attachment iſſued, and real ſumners 


returned upon that: but upon the diſtreſs it was returned, that the 


_ defendants diſtrici furrunt per bona et catalla, et manucapti per 


Jebn Doe et RY oy and for that cauſe the judgment was 


Tux Coun. The deſign of the ſtatute of Marlbridge was to 


have proceſs duly executed, which if it were executed as the law 


requires, the tenant could not poſſibly but have notice of it. For 
N he do not appear upon the ſummons an attachment goes out; 
thatis a command to the ſheriff to ſeize his body, and make him 
give ſureties for his appearance: if yet he will not appear, then the 
great d:;/ireſs is awarded]; that is, the ſheriff is commanded to ſeize 
the thing in queſtion : if he come not in for all this, ain 
na 
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lis to be given. Now the iſſue of this proceſs being ſo fatal 441 
that the right of the party is concluded by it, we ought not to 
| ſufferthis proceſs to be changed into a thing of courſe. It is true, I 
the defendant here had notice of the ſuit; but he had not ſuch 
notice as the law allows him. And for his fourching in eſſoin, 
the law allows it him. Accordingly the judgment was ſet alide. 


- — * 
| Anonymous. | Caſe 8. 
FALSE —— _ of a county court. The record was Thecourt of 
| vicious throughout, and the judgment reverſed ; and ordered, King's bench 
that the ſuitors ſhould be ame 2 but the record was ſo c ne 

impertectly dra vn up, that it did not appear before whom the court ter ne jigence 
was held ; and the county-clerk was five pounds for it. 2. Co. 49. 

: 8. Inſt. 55, 12. Mod. 16. Caſes in Crown Law, ad edit. 183, 184. Dougl. 194 


Anonymous. Caſe 9. 


(CCESSAVIT PER BIENNIUM (a). The defendant pleads Nor fene ben 
« non tenure.” He commenceth his plea, « quid petenti den to 
« reddere non debet : but concludes in abatement. — — 


* BAR R EIL, Serjeant, He cannot plead this plea, for he has Pra — 


MENT, 


Tun CouxT. Non-tenure is a plea in bar: the concluſion, * I 250 ] 
indeed, is not good, but he ſhall amend it. | Ante, 181. 
BARRELL, Serjeant. Non-tenure is a pleain abatement. The 00-90, mag 
difference is betwixt non-tenure that to the tenure (as when 4- Bac. A. 
the tenant denies that he holds of the t, but ſays that he 
holds of ſome other perſon, which is a plea in bar), and non-tenure 
that goes to the tenancy of the land ; as here he pleads, that he is 
not tenant of the land ; and that goes in abatement only. 


The defendant was ordered to amend his plea. 


(a) This writ was given by the Second, 13. Edw. 1. e. 21. See 
ftatute of Glouceſter, 6. Edw. 1. c. 4. 2+ Inſt. 2953. F. N. B. 208. 
and the ſtatute of Weſtminſter the | 


- Addiſon againft Sir John Otway. Cale 9%. 


FENANT IN TAIL of land in the pariſhes of Nippon and Leads lyidg is 
Kirby-Marleftone, in the towns of A. B. and C The tenant the parifs of 
in tail makes a deed of bargain and ſale to J. S. to the intent to Dali, but out ot 


make J. S. tenant to the precipe, in order to the ſuffering of a * t Dal, 
— recovery of ſo many — in the pariſhes of Nippon — 


ry deſeribing them as lying in Dale generally, although the covenant deſcribe them as lyiog in 
the pariſÞ of Dale, —S, C. Freem. 227, 235, 240. 8. C. 2. Mod, 233. 8. C. 3. Keb, 7-x, 
S. C. 2. Vent. 37. Ante, 49. 78. 208. 246. + Allen, 88. 2. Co. 58. 8. Co. 135. 1. Co. 25. 
Co. Lit.225- Hob. 224. Cro. Jac. 263, Comyns, 186. 2. Mod. 47. 236. $. Mod. 276. 


4. Burr, 2410. Cowp. 346. 
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d and Xirby-Marleftone. Now in theta. aqifhes hand. 000-mns 
$1z Jonn 


ed Rippon and Kirly- Mar leſtane; and the recovery is 
ſuffered of lands in Rippon and Kirby-Marleftone generally: all 
this was found by ſpecial verdict. And further, that the intention 
of the parties was, that the lands in queſtion ſhould paſs by the 
faid recovery; and that the lands in queſtion are in the pariſhes of 
Rippen and Kirby-Marleftone, but not within the townſbips ; and 
that the bargainor had no lands at all within the ſaid townſhips. 
The queſtion was, Whether the lands in queſtion ſhould paſs 
by this recovery, or not? N 
Snar rok. They will paſs. The law makes many ſtraided 
conſtruftions RE Ayo recoveries, and abates of the 
exactneſs that is required in adverſary ſuits ; as in Dormer”s Caſe 
a), in Eare v. Snow (5, in Sir Meyle Finch's Caſe (c], and in 
errers v. — (a). the caſe of Stork v. Foxe (e), where 
two vills, Walton and Strat, were in the pariſh of Street, and 
a man having lands in both, levied a fine of his lands in Street, his 
lands in Halter would not paſs : but there the conuſor had lands 
in the town of. Street to ſatisfy the grant. But in & our caſe it is 
otherwiſe. He cited, alſo, r. © Grants” and the 
Caſe of Baker v. Fohnſon, Hutton, 105. The of bargain 
and fale and the recovery make up in our caſe but one affurance, 
and conſtruction is to be made of both together; as in GromwelP's 
Cafe (F). The intention of the party is to rule in fines and re- 


coveries, and the intention of the parties in our caſe appears in 
the deed, and is found by the verdict: 2. Roll. Ar, 19. Winch. 


122, Hobart; Cra. Car. Sir George Symonds Caſe - 
word as gd Shs rele — * 
caſe is of a fine and ours of a common recovery; betwixt which 
conveyances, as to our purpoſe there is no difference at all. He 
cited "Foxes v. Wait in Trinity Term, 27. Car. 2. in this court, 
and a caſe of Thynne v. Thynne, 16. Car. 2. in the King's Bench 
when Hype was Chief Juſtice. | | 


See the cafe of NoRTH, Chief Juſtice. The law has always ſtuck at new 


Maſſey v. Rice, niceties that have been ſtarted in caſes of fines and comman recove- 
Cowp. 349- 


the uſes of the recovery, does ſufficiently explain the meaning of 


ries, and has gotten over almoſt all of them. I have not yet ſeen 


a caſe that warrants the caſe at bar in all points; nor do I re- 


member an authority expreſly againſt it, and it ſeems to be within 
the reaſon of many former reſolutions. But we muſt be cautious 
how we make a further ſtep. l 


WrxpHany Fuftice, I think the lands in queſtion will paſs 
well enough; and that the deed of bargain and ſale which leads 


4) . Roll, 67, g. Co. 40. (s) Cro. Jac. 120, 121, 2. Roll. 
6) Plowd. 514. 18. Viner Abr. 214. Abr. 54. | 

( 6. Co. 63. Co. Ent, 591. (F) 2+ Co, 69. Jenk. 252. 2. Andr. 

2. Leon. 134 Ts 6g. Moor, 471, Savil, 115, Co. 
(«) Cr6. Jac. 643. © Litt, 103. ; 


{= the 
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the words Rippon and Kirly-Marleſtene, in the recovery. I do Am, 
not ſo much regard the jury's having found what the s in- gainſt 
tention was, as I do the deed itſelf, in which he expreſſes his own e ee 
intention himſelf: and upon that I ground my opinion. 
2 agreed with WYN DRAM. Indeed when a 
place is named in legal proceedings, we do primd facie intend it 
of a vill if nothing appear to the contrary ; Stabitur præſumptioni 
donec — — pe eee — this _ the evidence of the 
ing itſelf is to the contrary : reaſon rimd facie we in- 
ow 15 of a vill, is, becauſe as to civil pu g es regains is 
divided into vills: we do not intend it of a pariſh, becauſe the di- 
viſion of the * kingdom into pariſhes is an ecclefiaſtical diſtribution , [ 252 1 


to ſpiritual But the law in many caſes takes notice of 
iſhes in civil affairs, and cuſtom having by degrees introduced 
Foo gy albdlv of It bn 3 covey 26. well 6 To rl 


ScxoGGs accordant. If an infant levy a fine, when he be- 
comes of full age he ſhall be bound by the deed that leads the uſes 
of the fine, as well as. by the fine itſelf, becauſe the law looks 
upon both as one atflurance.—So THE Cour was of opinion, 


IT was THEN SUGGESTED, That judgment ought not to be ! 
iven notwithſtanding, for that the lane was dead (a) - But 2 ry 
y faid they would not ſtay judgment for that, as this caſe was; for ment ſhall not 
between the leſſor of the plaintiff and the defendant there was an- ihn hen, 
other cauſe depending, and tried at the fame affizes when this ĩſſue — per- 
was tried; and by agreement between the parties the verdict in fon of the fame 
that cauſe was not drawn up, but agreed that it ſhould enſue the name; for the 
detetmination of this verdict, and the title to go accordingly. court will 
Now the ſubmiſſion to this rule was an implicit agreement not to —— 
take advantage of ſuch occurrences as the death of the plaintiff in 1,g;r of the 
an ejectment, whom we know to be no wiſe concerned in point u who is 


of intereſt, and many times but an imaginary perſon. — 
It was ſaid alſo to have judgment, that there lived in the 5, Mod. 33. 
where the lands in queſtion are, a man of the ſame name wi 2 


him that was made plaintiff.— This THE CouRT ſaid was ſuf- * 1. 264, 662= 
ficient, and that were there any of that name, in rerum naturd . Stra- "ny 
they would intend that he was the plaintiff, 1086. 


dingly judgment was given. 


(a) By 17. Car. 2. e. 8. the death of ment be ſigned, though not entered on 
either party between verdict and judg - the roll, or if the death happen after the 
ment ſhall not be alledged for error, commencement of the affizes, though 
ſo as judgment be entered within two before trial, it is within the remedy 


Terms aſter the verdict. If the judg- of the ſtatute. 1. Sid. 335, 1. Salk. 8. | ; 
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Caſe 10. Anonymous. 
If two action BT uroN AN OBLIGATION was againſt the heir of 
the obligor; hanging which action, another action wag 
| againſt the fame heir another obligation of his 
by ; L eee for the plaintiffs in actions: 
but the plaintiff in the ſecond action obtains judgment firſt: and 
theplaintifwho Which be firſt ſatisfied ? was the queſtion. 


Git fle- judg- ; 
ment ſhall have  BARRELL, Serjeant. He 
— — the firſt action. 


Nox rn, Chief Fuftice. I is very clear, that he for whom the 


eution,alt 


his action was 


menced. x 
Ante, 2. 
Keitw, 63. 


1. Peer. Was. firſt action had j 


95+ 


3. Peer. Wms. 


399 
3 
1. 


729. 
402. 


goare impedit 


avoids the uur. and brings down the advowſon by 


pation. 
Ante, 204. 2 


248. Poſt. 27 


4 Term Rep. 


judgment was given ſhall 
bound till j 


ſhall be firſt ſatisfied that brought 


fatisfied ; for the land is not 


t be given (a). But if the heir, after, the firſt 


action brought, had aliened the land which he had by 2 11 
12. Mod. 146. and the plaintiff in the ſecond action, commenced after . 
1. LA. Ray. 252. alienation, had obtained jud 


and afterward the plaintiff in the 


t likewiſe ; in that caſe the plaintiff in the 
firſt action ſhould be ſatisfied, and he in the ſecond acti 


not at all, 


_ BarRELL, Serjeant. What if the ſheriff return in ſuch a caſe, 


ee. that the defendant has lands by deſcent, which in fact are of his own 
22 ?—NoRTH, Chief Juflice. 


If the ſheriff's return cannot 


traverſed, at leaſt the party ſhall be relieved in an ejectment. 


(a) Sed vide the caſe of Gree v. 
Oliver, Carth. 245. where it is faid, 
that this caſe is not law. But by 
29. Car. 2. c. 3. ſ. 14. & 15. © Any 
„judge or officer of the courts at 
* Weſtminſter, that ſhall fign any 
% judgments, ſhall at the figning of the 
«« ſame ſet down the day of the month 
« and year of his ſo doing upon the pa- 


© per- book, docket, or record, which he 


© ſhalt fign 3 which ſhall alſo be entered 
aon the margent of the roll: and foch 
„ ;udgments as againſt purchaſors boza 
«© fide for valuable conũderation of lands, 
„ renements, or hereditaments, to be 


charged thereby, ſhall in condderation 


„ of law be judgments only from ſuch 
« time as they ſhall be ſo figned, and 


„ ſhajl not relate to the firſt day of the 


Term whereof they are entered, or the 
« day of the return of the original, or 
% filing the bail: and no writ of fort 
© facias, or other writ of execution, 
4 ſhall bind the property of the goods, 
« but from the time that ſach writ ſhall 
« be delivered to the ſheriff.” 

(4) By 3. & 4. Will. & Mary, c. 14. 
ſ. 5. „If any hcirliable to pay the debt 
of an anceſtor, in regard of lands, &c. 
« deſcending upon him, Mall alien them 
© before action brought, he ſhall be 
« liable to the amouat of their value.” 


The King againſt Thorneborough and Studly. 


HE xinG brought a guare impedit againſt the Biſbop 
ae cork * and Thorneborough and Studly; and — re 
whom the king That Queen Elizabeth was ſeiſed in fee of the advowſon of Reariff, 
preſented by in the county of Surrey, and preſented J. S. that the queen died, 
uſurpation and the advowſon deſcended to i 4 arm who died ſeiſed, &c. 


cent to the king that now is, 


*Thorneberough the patron pleads a plea in bar; upon which the 


2. Roll. Abr. 370. 


6. Co. 29. 5. Co. 59. Co, Lit. 344 Cro. Eliz. 240. 
319. 1. Leon, 226,— Jones, 46. Vaugh. 14. Hob. 316. | 


king 
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ing * demurs. Studly the incumbent pleads, confeſſing Queen 
Bides ſeifin in fee in right of her crown ; but lays, that the, 
in the ſecond year of her reign, granted the advowſon to one Baſbill, 
who granted to Ludtell, who granted to Danſon, who granted to 
Hur 1 who granted to T horneborough, who preſented the 

Studly; and traverſeth, aBsQUE Hoc that Queen Elizabeth 
The defendant's counſel produced the letters patents made 

9ueen Elizabethin the ſecond year of her reign to Boſbill and by 
heirs. 


The king's counſel gave in evidence a preſentation made by 
Queen Elizabeth by uſurpation in the thirty-fourth year of her 


Tut Kine 
ageinſt 
Tuo BY. 
ROUGH AND 
STTDLY. 


reigns of one Rider, by which preſentation the advowſon - was 


again in THE CROWN. The preſentation was read in 
court, wherein the queen recited that the church was void, 
a Boggs xD pay lars" 5g | 
Non rn, Chief Fuftice. Is not the queen Ceceived in this 
preſentation ? for the recites, that it belongs to her to preſent, 
which is not true. If the queen had intended to make an uſi 
tion, and her clerk had been inſtituted, ſhe had gained "op 
{imple ; but here ſhe recites, that ſhe had right. 

MAYNARD, Serjeant. When the king recites a particular title, 
and has no ſuch title, his preſentation is void ; but not when his re- 
cital is general, as it is here. And this difference was agreed 
to in the king's bench, in the caſe of one Eraſmus Dryden. 

The deladoat's count Rawad's janet, Bin guory'y | 
inſt the Game Rider, at the ſuit of one Wingate, in Luce 
lizabeth*s time; whereupon the plaintiff had a writ to the bithop, 


and Rider was ouſted. Wingate claimed under the letters pa- 
tents of the ſecond of the queen, viz. by a grant of one Adie to 
himſelf; to which Auie one Ludwell granted it, in the thirty-third 
year of Queen Elizabeth's reign. . 

BALDWIN, Serjeant. It appears by the record of this judgment, that 
a writ to the biſhop — * is given, 
which ought to be after the three points of the writ inquired, 


PsMBERTON. This Wingate who recovered was c_—_ 
and had no title to have a quare impedit. Now I take this di 

rence, Where the r 
Clerk ſhall affect the king's title; he ſhall not be prej by 2 
Vor. I. 8 | recovery 


* ( 255 ] 
3. Con 3% ue 
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Tux Ke recovery to which he is no party. If the king have a defeaſible 
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title, as in our caſe, by uſurpation; there, if the rightful patron 
recover againſt the king's incumbent, the king's title ſhall be 
bound, though he be not a party; for his title having no other 
foundation than a preſentation, when that is once avoided, the 
king's title falls together with it. But though the king's title be 
only by uſurpation, yet a recovery againſt his clerk by a ſtranger, 
who has nothing to do with it, not prejudice the king: 
covin may be betwixt them, and the king be tri Now Wingat: 
had no right; for he claimed by t from one Ade, to whom 
Ludwell granted in the chirty-chird year of Quren Elizabeth, 
But we can prove this grant 8 to have been void; 
for in the twenty-ninth year of the queen he made a prior grant 
to one Danſen, of which grant we here produce the inrolment. 
This grant to Dan/on was an effectual grant; for in the eleventh 
of James the Hirt a preſentation was made by J. R. and 

s Danſon, which proves that this took 3 and 

the defendant himſelf deduceth the title of his own patron under 
 BARRELL, Serjeant. Wingate is rfot to be accounted a q 
for he makes title by the letters patents granted in the ſecond year 
of Queen Elizabeth ; ſo that he encounters the queen. with her own 
grant: and his title under that grant was allowed by the Court, 
who: gave judgment accordingly. There was no feint pleader 
in the caſe, as appears by the record that has been read; and 
covin ſhall not be preſumed if it be not alledged. We deduce 
our title under the grant made to Danſon in the twenty-ninth 
e eth in our plea; but that is only by way of 


nt to our traverſe. 


PER Curiam. By the judgment in the time of Ween 
Elizabeth the queen's title was avoided. We muſt not preſume 
that M ingate had a title. Ex diuturnitate temporis omnia prefu- 
muntur ſalemniter eſſe atta. That quare 5 was brought when 

anſon would have aſ- 

ſerted his title againſt I ingate, if he had had any. The defendant 

did not do prudently in conveying a title to his patron, under the 

made to Darſon : but iſſue being taken upon the queen's 

þ ſeiſed, he ſhall not be concluded to give in evidence any 

other title to maintain the iſſue. Upon whuch evidence rd 
found for the defendant, I hat Queen Elizabeth did not die ſei 


' NorTH, Chief Fuffice, ſaid, he was cl of opinion, That 
the wn hes y uſurpativn, ſhould * by a recovery 


though the recoveror were a meer Bag 
5 By 5. Ann. c. 18. no »ſu' pation ſhall preſent, or have a quare impedit on the 
diſplace the. eſtate or intereſt of avy next or any ſubſequent avoidance, as if 
ned to an advowſon, or turn it to a no uſurpation had been. * 
rin; but ſuck perſon ſo intitled ma 8 
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T be Company of Stationers againſt Seymour. Caſerr2, 
TH Cour Ax or STATIONERS brought an action of debt A.royal patent 
2 inſt Seymour, for printing Gadbury's Almanack without tothe Stationere 
their cave. pon & ſpecial verdict found, the queſtion was, — 
Whether the letters patents, whereby the Company of Stationers ne exctutive 
had granted to them the ſole printing of almanacks, were good, right of print- 
Tue jury found the ſtatute of 13. & 14. Car. 2. c. 33. (e] con- 
oerning printing. They found a patent, made by King James, of 3: C. 3. Keb. 
the fame privilege to the Company, in which a former patent of — $9, 90. 
ueen Elizabeth was recited ;' and they found the letters patents 2. Show. 259. 
the king that now . _ I that the „ 1. Vern. 120. 
inted an almanaci, which et ound is verbis et fipuris ; 75. 
— the ſaid almanack had all the eſſential parts of op Amd! xs "_ PF 
that is printed before * The Book of Common Prayer;“ bat 4 £03 : 
that it has ſome other additions, ſuch as are uſual in common al- 3. Mod. 77. 
manacks, &c. SORT) 3:4 | | 9 1 wm 673. 
PemBeRToON, Serjeant. The king may by law grant the ſole , G. Cites, 
printing of almanacks. The art of printing is altogether of 76. 93+. 
ther conſideration, in the eye of the law, than other trades and myſ- 3: Mod. 78. 
teries are. The preſs is a late invention; but the exorbitancies ** _ + 4 
and licentiouſneſs thereof has, ever ſince it was firſt found out, 1 % . 
been under the care and reſtraint of the magiſtrate ; for great mil- ;. Hawk F. c. 
chiefs and diſorder would enſue * to the commonwealth, af it 42 
were under no regulation; it has therefore always been thought + op 66, 
fit to be under the inſpection and controul of the government ; 0 92 
and the ſtatute of the 13. & 14. Cr. 2. c. 33. recites, that it is a 1. Bl. Re. 
matter of public care. In England, it bas from time to time been 105. Br ag T 
under the king's own regulation, ſo that no book could lawfully , ] 
de printed without an imprimatur, granted by ſome that derive [2571]. 
authority from him to licenſe books. But the queſtion here 1s | 
not, Whether the king may, by law, grant the ſole printing of all 
books ; but of aay, and of what ſort of books ? The ſole print- 
ing of /aw-books is not now in queſtion ; that ſeems to be à point 
of fome difficulty, becauſe of the large event of ſuch a 
and the uncertainty of determining what Thould be accounted. a 
law-book, and what not; and yet ſuch a patent has been allowed to 
be good by a judgment in the houſe of peers (b). When Sin 
Ort ano BRIDGEMAN was Chief Juſtice in this court, there 
was a queſtion raiſed concerning the validity of a grant of the ſole 
printing of any particular book, with a prohibition to all others to 
print the ſame, how far it ſhould ſtand good againſt them that 
claim a property in the copy, paramount to the king's grant; and 
opinions were divided upon the point. But the defendant, in our 
caſe, makes no title to the copy; only he pretends a nullity in our 
patent, The book which this defendant has printed, has no cer- 
tain author; and then, according to the rule of our law, the king 
(a) See the Appendix to Mr. Ruff- v. Streater, Skin. 234- Sed alſo the 
eee, rings . K br 110 rg 
$ to ge, 1. 110. 4. Burr. 241 
Vox. I. 42 OY has 
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Trinity Term, 29. Car. 2. In C. B. 


„ . q by * 4 * 
ATIOKERS 
% Tus Court. There is no difference in any material part be- 
'Sxxrmovn, twixt this 'dlmanack and that which is put in THE RUBR1CK of 
the common-prayer. Now the almanack that is before the com- 
mon- prayer proceeds from a public conſtitution ; it was firſt 
ſ-trled by the Nicene Council; is eſtabliſhed by the canons of the 
church; and is under the government of the Ar-bbiſhop of Can 
terbury ; ſo that almanacks may be accounted prerogative copi 
Thoſe particular almanacks that are 'made yearly, are but applica- 
tions of the general rules there laid down for the moveable feaſts 
for-ever, to every particular year. And, without doubt, this 
be ted by the king. This is a ſtronger caſe than that of law- 
| Jools, which has been mentioned. The lords, in the reſolution 
*[ 258 ] of that caſe, relied upon this, That * printing was a new inven- 
| tion, and therefore every man could not by the common law have 
a liberty of printing law-books. And fince printing has been in- 
vented, and is become a common trade, ſo much of it as has been 
kept incloſed never was made common: but matters of ſtate, and 
* things that concern the government, were never left to any man's 
, | to print that And particularly the ſole printing of 
law has been formerly granted in other reigr We 
rinting be a new invention, yet the uſe and t of it is only 
7 8 PPP 
(28 . ., fore (a) 7 men had ſome other way to publiſh their thoughts before 
©. 19. and the printing came in; and foraſmuch as printing has always been un- 
caſe of Lite- er the care of the government ſince it was firſt ſet on foot, we 
A well preſume that the former way was ſo too. — Qu 
ErizaBern, KINO JAuks, and KixG N THE FiksT, 
granted ſuch patents as theſe, and the law has a great reſpect to 
common uſage. We ought to be guided in our opinions by the 
judgment of the houſe of peers ; which is expreſs in the point; 
"the ultimate reſort of law and juſtice being to them. | There is 
no particular author of an almanack; and then, by the rule of our 
law, THE KING has the property in the copy. Thoſe additions of 
ö zoftications and other things that are common in almanacks, 
do not alter the caſe ; no more than if a man ſhould claim a pro- 
perty in another man's copy, by reaſon of ſome inconſiderable ad- 
ditions of his own.—Accordingly judgment was given for the 
plaintiffs, ni canſa, Fc. (U | 


0 Bot fee the caſe of the Seationers is refrained to ſuch almanacks only 28 
- Company v. Carnan, where, on a caſe ſhould be allowed by the faid archbi*op 
aut of. chancery, it is certified by the and ee, or either of them, for the 
Judges of the © ommon Pleas—Fiesr, time being —And, scon, that the 
a the giant mace to the Company by crown has not a prerogative or power 10 
© James the Firſt tor the excluſive printing make ſuch a grant to 2 Comranr, 
of all alnanacks allowed by the Arch- exclufive of any other or others. Eafter 


A of Canterbury and Biſbep of London, Term, 15. Ge. 3. 2, Bl. Rep. 1009. 
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: Vol 2. þ.25t- 
Walwyn again Awberry and Others. 1 * "Cake 1% 
CTION oF TREsPAss for taking away four loads of wheat, A juſtification 
A four loads of rye, four loads of — our loads of beans, and in treſpaſs, tha 
four loads of peaſe. The defendant as to part pleaded not guiliy; — 
and as to the other part juſtified, For that the plaintiff is rector of ws church, 
the rectory impropriate of Bradwardyne in the county of Hereford, and that the | 
722 Bip of Hereford: iber that the chancel being out goods were ta= 
repair, the Biſhop of Herefor monition to & the tiff * 2 3 
to repair the N granted a ſequeſtration of the fry of ken _ ] 
the rectory; and that the defendants, being churchwardens, had g«efrationof the 
taken them into their hands, and fo - tified by virtue of the ſe- profits of the 
— | 


: _ — AT: 
queflration. To which the plaintiff — Sto TA 


 BARRELL, Serjeant. I do not deny but that the rector of a rec- pions bona 
tory impropriate may perhaps be bound of common right to repair n n 
the chancel. But fince — of 31. Hen. 8. 15 and 32. — 
Hen. 8. c. 7. have converted the tithes of ſuch reRories into lay- fory to che ex- 
fees, they have conſequently exempted them from the juriſdiction Pe2ce of repa- 
of the ordinary. A doubt was conceived upon the ſtatute of 31. an. But tha 
Hen. 8. c. 13. whereby penſions, proxies and ſynodals are ſaved, 1 
what remedy lay for * of them; and it was therefore cannot be ſe- 
provided by the ſtatute 32. Hen. 8. c. 7. that the church ſhould be queitered ſorthe 
ſequeſtered. The poſſeſſions of eccleſiaſtical perſons were ſubject- n of the 
ed tothe juriſdiction of THE ORDINARY, and might be ſequeſtered ? 
in mk caſes by proecſs out of the biſhops courts : but whenever . © 2. Mod, 
the poſſeſſions of Jaymen were charged with any eccleſiaſtical pay- 3. . ©. 
ment or ſpiritual charge, the ordinary could not take the land into 39% 
his hands, nor meddle with the poſſeffion thereof in any fort; but 8. C. . Vent. 
the conſtant uſage was to compel the perſons by eccleſiaſtical cen- 35: . 
ſures. In the year 1570, there was application made to the queen . 
to provide a remedy for the reparation of the chancels of ſuch — ITY 
churches whereof the parſonages were impropriated. Moreover, 2. Mod. 57. 
he faid, a ſequeſtration does not bind the intereſt, nor put the rec- 1. Vent. g. 
tor out of poſſeſſion; the not ſubmitting to it is only matter of #4 188. 
contempt ; and it can no more be pl in bar to an action of 7 Ned 5 
. treſpaſs, than a ſequeſtration out of chancery. | 1 
Arx vxs, Juſtice. J hope not to ſee itdrawn in queſtion, Whe- . . 168. 
ther a 8 out of chancery may be pleaded in 5 to an 1. Neg. Was. 
action of treſpaſs at the common-law, or no? but if it were pl 305. 323. 
ed, 1 7 we need — 1 to — ſuch a plea, by — — — Wms. 
court of chancery at Miſtminſter preſcribes to grant ſuch a proceſs ; (3! 
which is a — of ſuch n, that we — to ake wits — For, Wa, 
- of their cyſtoms. * | i vets ; 22 
620, 621, 


* eee (Q 2. ). neee ann N. 


Ba LDWIN, Serjeant, e cited Fitzherber'”s Nature Bre- 
vium (a) ; the Regiſter of Original Writs (b) ; the ſtatute of Cir- 


(a) Fe N. B. 30. (5) Reg. 44 b. 48. a. 


) 


; Trinity Term, 29. Car. 2. In C. B. 


Warwrw cumſpect Agatis (a; Diathan's Commentary upon the Legatine 
againſt Conſtitutions of Othobone, title Ne prælati frudus He 
N 83 «K ® vacantium perciperent;“ LINDEWOoOD, de e@dificand, cccle- 
ej +, ol 65 where it is ſaid, The reparatior' of the chancel is onus 
[ 260 J real, f tum rebus, non is; and Cawdrie's Caſe (c) he 
alſo td the 3 > wy 19. "wg _ 22 Re. 
s 70. Y aughan, 327. Keg. 22. 20. ear Book 17, 
3 17. 21. I E. fl 16. b.; and the ſtatute 28. Hen. l 
2. Dany. 617, It is objected, That theſe tithes are become a lay- fee. To 
Pl. 5, 6. which I anſwer, That by the ſtatute of 32. Hen. 8. c. 7. there is 

| a remedy given for them in the ſpiritual court. It is enacted in- 
deed, that fines and recoveries may be ſuffered of them, as of lands 

and tenements, but they are not made lay-fees to other purpoſes. 

Co. Lit. 159. b. No ſtatute exempts them from the juriſdiction of the ordinary, 
nor diſcharges the onus reale. The faving in the ſtatute of 

31. Hen. 8. c. 13, preſerves the power of ſequeſtration, as well as 

other particulars there inſtanced; for © all rights of any perſon 

te or perſons, their heirs and ſuceeſſors, is — &c.” The ſaving 
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us. And this is the firſt e of diſobedience to ſuch a ſequeſ- 
tration. Beſides, there are many impropriations in the hands of 
deans and chapters, and bodies politic, which cannot be excom- 
municated : What proceſs will you grant againſt them but ſequeſ- 
tration? I do not mean appropriations; to wit, ſuch rectories as 
were appropriated to them before the diſſolution of monaſteries, 
and have continued fo to this day; for there is no queſtion but the 
ordinary may ſequeſter them; but I mean ſuch impropriations as 
© they have purchaſed of the king and his patentees the diſſo- 
NorxTuH, Chief Fuftice. The biſhop is in the nature of an 
eccleſiaſtical ſheriff. If an action of debt were brought againſt 
| rk, and the ſheriff had returned upon a fer? facias, that the 
\ | ndant was clericus beneficiatus non habens laicum 
; ere iſſuęd a fiert ſacias to the biſhop, upon which he uſed to 
| queſter ſ as they call it) the eccleſiaſtical poſſeſſions of the de- 
endant ; that is not properly a ſequeſtration z for the ordi- 
nary muſt not return ſequrar; fc z he muſt return ſieri feci or 
n eriff of a county muſt do: this 
I have known in experience, that a biſhop, has been ordered in 
®[ 261 ] ſuch a caſe to amend * his return. The reaſon of this proceſs was, 
| Fg becauſe the poſſeſſions of eccleſiaſtical perſons were fo diſtinct 
4 from temporal poſſeſſions, that they could not be ſubject to the 
1 ordinary proceſs of the temporal law, no more than poſſeſſions of 
7 laymen could be ſubjęct to their juriſdiction. Ang therefore 


lk. ad, FE 


8 3 0 —— 
g- Co, 1; 2» Apder, 172. Pooh. £9, 
: ręctories 


Þ is large. The pariſhioners have a right in the chancel, and to 
1 have it kept in repair; for the communion-table is to ſtand there, 
i 88 though they have not jus /e & there. The practice is with 
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rectories impropriate being now incorporated into the common 
law, and converted into lay fees, it ſhould ſeem to me, that 

are thereby exempted from the juriſdiction of the ordinary: and 
this I take to be within the reaſon. of Jeffrizs's Caſe (a), where 
temporal perſons that are liable to contribute towards the repairs 
of the church out of their temporal poſſeſſions, are ſaid to be 
compellable thereunto by eccleſiaſtical cenſures. It has been ſaid, 
that the pariſhioners have a right in the chancel ; but I queſtion 
that: it is called cancellum, a cancellts, becauſe the 2 
are barred from thence: it is the right of the parſon. . 


WyNDHAM, Tuftice, thought, that by the ſaving in the ſta- 
tuteof 31. Hen. 8. c. 13. the juriſdiction of the ordinary was pre- 


ſerved. 
Arxrxs, Juſtice. The parſon was chargeable with the re- 


paration of the chancel in reſpect of the profits which he received: 
they were the proper debtors. Now I think it. be held, that 
the impropriation affects only the ſurpluſage of the prefits over 
and above all charges and duties ifluing out of the parſonage, and 
wherewith it was Originally : the reparation of the chan- 
cel is a right ariſing from the donation 3 which ſhall not be 
taken away but by expreſs words.-SCR0GGs accordant. 


Nox rn, Chief 


Watwyn 
gat 
Avr 
and Orts 


x. Ld, Ray. 69. 


Fuftice. The defendant's plea is naught; fr 


the cauſe of their juſtification is, that what they did was in exe- 


cuting a ſequeſtration, whereby they were authoriſed to take into 
— les, : 


the profits of the rectory for the reparation of the 


chancel : now they ought to aver, that they did not take into 


their hands more was ſufficient for the reparation thereof. 
If the law come to be taken as my brothers are of opinign, it 
will make a great ſtep to the giving ordinaries power to encreaſe 
vicarages ; for the pariſhioners have a right to a maintenance for 
one to preach to them.-—Adjournatur (b 


(a) 5. Co. 66. Cro. Eliz. 659. of opinion, that as impropriations ave 
Aſtoa's Eat. 441. now lay fees, they cannot be ſequeſtered 


| (5) The Court gave judgment upon for the reparation of the chancel, —S:4 


the informality of the plea ; but it is vide 3. Keble, 829. Gibſon, 199. 
faid, $. C. Ventris, 35. that the Court gogtra. der alſo 1. Bum's Ecgl, Law, 
inclined, and 8. C. 2. Mod. 257. that 324. 


all the Juſtices, except Arx VN, were 
Edwards againſt Weeks. 


— 82633 
Caſe 14. 


ACTION UPON THE CASE, The plaintiff declares, That the A pero! agree- 
defendant, in conſideration. that the plaintiff would deliver to — — 1 
him ſuch a horſe, promiſed to deliver to the plaintiff in lieu thereof ,,,,, . 


before the 


another horſe, or five pounds upon requeſt: and avers, that the cauſe of cen 
intiff had delivered to the defendant the ſaid horſe, and had re- accrues. 


. C. 2. Mod. 2 59 Ante, 206. I. Sic. 177» 293. 2. Leon. 214. 1. Roll. Abr. 450. 
2. Roll, Abr. 408; Cro. Jac. (620). 433. 2. Mod. 44. 4 Mod. 250, 3. Lev. 244+ 


+ Bac, Abr. 265. t. Com. Dig. 151. 3, Term Rep. 233. 
| | 84 | queſted 
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N him, &c. The defendant pleads, that the » defore 
2 action brought, diſcharged him of that —— 
5 2 how : to which the plaintiff demurred. 


STRoDE, Serjeant. If he had pleaded diſcharge before therequet 
made, the blen had been without ſhewing how he diſcharged 
him : let ber the regu once made, a verbal diſcharge is not 
ſufficient; and he cited the caſe of Langden v. Stokes, Car. 
204. and the Year Bock of 22. Eduw. 4. 40. b.— 


NN agreed and gave judgment for the plaintiff, ni | 


Barker againſt Keate. 


JECTMENT of land in Ca Acre in the county of 
— — of 8 and the iſſue was 
euniary confi. 28 to part; and for the reſidue there was a ſpecial verdi®t : 


ts , T hat Edmund Hudſon was ſeifed to him and the heirs males 
® and grant; his body, the remaihder to William 7 of his brother, and the 
with the reſer- heirs males of his body: that Edmund Hudſon by indenture be- 
vation of ag twixt himſelf and Thomas Peeps demiſed to Thomas Peeps from the 
L OO feaſt of St. Michael then laſt paſt for ſix months, rendering a pe- 
— -corn rent; and that afterwards by another indenture between 
of the inherit ſelf on the one part, and Thomas Peeps and Edward Bromley 
ance, the conſi- on the other part, reciting the faid leaſe, he and fold the 
deration ofa reverſion to Thomas Peeps, his heirs and affigns, to the intent to 
- make him tenant to the precipe in order to the of a com- 
a %% in the mon recovery, in which Edmund Bromley was to be the reco- 
gr-nice, and veror, and himſelf the faid Edward Hudſen the vouchee ; and 
make the lands that this recov 4 9 pwn hand Hagen and his 
paſs 8 heirs, &c. made a ſpecial concluſion, viz. That if 
_— the Court ſhould 10 aces tha in this recovery there were a 

* [ 263 ] good tenant » 8 then they found for the plaintiff; 


$. C. 2. Mod. | Otherwiſe for 
* 1 WaLzn, Serjeant, That there was no good tenant 


- $49- to the precipe; for that Thamas Peeps never was in poſſeſſion, by 
Ante, 173. virtue of the leaſe, for ſix rag No entry is found, nor no 


2. Roll, Abr. confideration to raiſe an uſe. All the conſideration mentioned, is 


— * the reſervation of a pepper- corn; which is not ſufficient; for it 


'Cro. Jac. 6c. is to be paid out of the profits of the land. He compared it to 
er's Cafe (a), where a ſum in groſs appointed to be paid by the 
e 3 but a ſum to be paid 


out of the profits of the land, not, He cited Lord Pagett's Caſe 
. (, and the caſe of the Abbot of Bury v. Bekenham (c). Beſides, 
19. Mod. 162, Sanders on Uſes and Troits, 443- 457+ 469. 
( 6. Co. 16. Cro. Eliz. 358. r. Leon. 194, 1. Andr. 259. 1. Co. 
% 2- Roll. Abr. 783. Moor, 599. "= enk. 247» 
) Pyer, page 8. pl. 3. 


the 


Trinity Term, 29. Car. 2. In C. B. 


the conſideration, in our caſe, is a thing of no value, being but an 
a ſingle per- corn. If an infant make a leaſe for years, render- 23 
ing rent, © leaſe i is but vordable; but if an infant make a leaſe Hob. 

for years, rendering a roſe, or a corn, or any ſuch-like ,, apr | 
trifle, the leaſe is woid - and he cited itzberbert tit. Entry con- 3. Mod. 310. 
4 yeable”* 26. 3. Burr. 1794 


Nox rn, Chi ice. When a tenant for life, or years, af- 2; Rol. 782. 
Male Foy, Capone conſideration. In ſuch caſe the ** 7. 
tenure and attendance, and the being ſubje& to the ancient for- ' 
feiture, and the payment of rent, i there were any, is ſufficient 

to veſt the uſe in the affignee : but otherwiſe in caſe of a fee-ſim- . 

ple. When à man is ſeiſed in fee, and makes a leaſe for years, 
unleſs he give poſſeſſion, and the leſſee enter, he nu} rai * 
an uſe. But in our caſe the reſervation ſeems not ſufficient to raiſe 

0 uſe; for an rar be raiſed, and the laid wail 16 1h helogp 


a rent can reſult out of it. 


WynDHAM, Fuftice. le being inthe eaioef 2 commenrere 
very, we muſt ſupport it, if it be poſſible. In the caſe of Sut- 
ton's Hoſpital, 10. Co. 34- 2. it is faid, that the reſervation of 
twelve-pence rent, was a ſufficient conſideration to veſt an uſe in 
the hoſpital ; and a rent of twelve- — « 
"matter in conſideration of a reat pepper- corn in our 
caſe. The cafe in Dyer, of the Abbot « r Boten bam, that 
has been cited, is made @ guære in the I think the reſer- 
vation of a rent would have an uſe at the common law, and 
will raiſe an uſe at this day. If a feoffee to an uſe had made a feoff- 
ment in fee rendering rent, the feoffment (I conceive) would 
have been to the uſe of the ſecond feoffee, 'and the firſt uſe de- 


ſtroyed. 7 
The other two Juſtices delivered no opinion 


* At another day, the cauſe moved again, Nox TH, Gu . . 
Juſtice, ſaid, he 2 looked upon the precedent quoted out of the [ 264] 
caſe of Sutton's Hoſpital, and het there the reſervation of a rent 
vas mentioned in the deed as a conſideration to raiſe an uſe, which, 
be ſaid, would perchance make a difference betwixt that caſe and 
this, But THE CovxT would adviſe further (aj. 


- $64. - the reaſon of Lam#s Cafe, 5. Co. When a is obliged to pay 

* Lev. 377- ſuch a ſum as J. S. alleſs, J. S. being a mere ſtranger, the 
8 obligor takes upon him that 7. S. ſhall aſſeſs a ſum in certain; 
26d and be muſt procure him to do it, or he forfeits his obligation. 
2. 14. Ray, But in our caſe nothing is to be done but by the obligee himſelf, 

| 3 855 PEMBERTON contra. He argued that the obligor's election is 
N Abr. nat taken away; for though no deed were tendered him, he might 
768. 


Trinity Term, 29. Car. 2. In C. B. 


Baſſett again Baſſett. 


N ACT10N OF DEBT upon an obligation of fix hundred 
2 1 pounds penalty. "The condition was, „That if the above. 
— B. bounden John Baſſett, his heirs or aſſigns, ſhall within ſix months 
« after the death of Mary Baſſett, his mother, ſettle upon and af. 
| ec ſure unto Hopton Baſſett, as the counſel of the ſaid Hapton Ba, 
twenty pounds ce ſett, learned in the law, ſhall adviſe, at the coſts and charges of 

ce the ſaid Hopton Baſſett, an annuity or rent-charge of twenty 
« pounds per annum, pa half-yearly by equal ons, from 
tt the death of the faid Mary, during Abe Baſſett”s life, if he 
cofts ol C if he cc the faid Hopton Baſſett require the ſame, at the dwelling-houſe 
fall require 4 of the faid obn Baſſett ; or if he ſhall not grant the ſame, if 
Dal noe afore © then the fai John Baſſett ſhall pay unto Hopton Baſſett within 
the ſaid annuity, © the time aforementioned three hundred pounds, then the obli- 
that then if be ©& gation to be void.” — The defendant pleaded, that the plaintiff 
Nr to C. the (to wit, the ſaid Hepton Baſſett) had not tendered any grant of an 


— ods ANDUITY, within the time of ſix months after the death of his mo- 


at the proper 


- the oblication ther, according to, &c, The plaintiff replied. The defendant 


tall be void,” rejoined. But the counſel on both ſides and THE Cover agreed, 


is not broken : ; 
been, ker _ chat the whole queſtion aroſe upon the plea in bar, 


ar months afrer "STRODE, for the defendant. The plaintiff ought to have tender- 
the death of B. ed us a grant of annuity, to be ſealed within fix months, &c. and 
tender an nd: having neglected that, he has diſpenſed with the whole condition. 


rance of the an- 


guity io .; For, FIRST, This is not a disjunctive condition; but the 


for as the affu - Of three hundred pounds is as a A upon him, if he 
rance was to be refuſe to make fuch a grant. And if ſhall not, &c.” inftead of 
at his coſts, it is the word © not,” put the words © refuſe to, &c. and the caſe will 
incumbent ea be out of doubt. Beſides, the annuity to be granted is but 
—— — twenty pounds a- year for a life, and three hundred pounds in money 
znnvity. is more than the value of it; ſo that it cannot be intended a ſum 
paid in lieu or recompence of it, but muſt be taken for a pe- 
. But ſuppoſe it to be a disjunctive condition (a), then we 
t to have an election whether we would do; but as this caſe 


».Danv. 58. 84. for authorities he cited _ v. Ewer, Cre. Eliz. 396. 
Moor, 355. 241. and 539. the Year Book en. 7. * 4. Laughter's oof 
Cro. Elz. 398. f. Co. 21. b. and Warner v. Whyte, relobved the da before in 
$39- 204 king's bench. There is a rule laid down! in AMorecomb”s Caſe, 
Co. Lit, 2, Moor, 645. which makes againſt me ; but the reſolution of 
Cro. Ekiz. 398. caſe is law, and there needed no fuch rule: that caſe upon 


Mod. 
(#) 2+ Mod. 304. ** 


Trinity Term, 29. Car. 2. In C. B. 


have got one made, and the tender of that would have diſcharged Batz 
the condition of his bond. Indeed this will put him to charge, es, 

but he may have an action of debt for what he lays out: he cited 2 
the caſes cited by WarMEsLEY in Ae, 645. betwixt Mille: 

v. Mood ; and Gower's Caſe, 38 & 39. Eliz. &c. $1 


| NoRTH, Chief Juſtice. The caſe of Warner v. White ad- 
3 in the court of king's bench, is according to 

law. condition there was, that 7. S. ſhould pay ſuch a ſum 

upon the 25th of December, or in Hilary Term 

after, in the court of king's bench. J. S. died after the twen- 

ty-fifth day of December and before Hilary Term, and had paid 

nothing upon the twenty-fifth of December in that caſe the 
condition was not broken by the non-payment, and the other part 4% 
became impoſſible by the act of God: but I think, that if the 5 38 
firſt part of a conditian be rendered im e by the at» f God, 

that the obligor is Bound to perform the other part. But in the 

- caſe at the bar the obligor's election is taken away by the act of 

the obligee himſelf; and I ſee no difference betwixt this caſe and 

that of Gerninghbam v. Euer in Cra. Eliz. 396. If the condition 

ol an obligation be ſingle, to make ſuch aſſurance as ſhall be adviſed | 

by the counſel of the obligee ; there & confilium non dedit adviſa- 

nentum is a plea; and the obligor is not bound to make *[ 266 
an aſſurance of his own head ; no more ſhall he be bound to do it 

when the condition is in the disjunctive, to {ave his bond. In 

both caſes the condition refers to the manner of the aſſurance; 

and it muſt be made in ſuch manner as the words of the condition 

import. So he faid he was of opinion againſt the plaintiff. 
 WynDHAM, Fuſtice., Where the condition err 

is in the disjunctive, the obligor muſt have his election: but in 

this caſe there is no ſuch thing as a disjunctive, till ſuch time as 

there be a requeſt made to ſeal a deed of annuity; and then the 

obligor will have an election, either to execute the aſſurance, or 

to pay the three hundred pounds ; but no ſuch requeſt bei 

made, it ſhould ſeem that the obligor muſt pay the three h —_ 
Ponnds at his peril. A t - 
ATxYns,' ce, agreed with THE Cyree JusTICE, and fo 

did SCROGGS, Fuftice — Wherefore judgment was ordered to be 

entered againſt the plaintiff, =ifi cauſa, &c. within a week. 


Anonymous. 5 | 1 . Caſe 19, 


UERE IMPEDIT, The plaintiff declared upon a grant of Ia pleading a 

the advowſon to his anceſtor z and in his declaration ſays, der an at- 
bie in eurid prolats (a), but indeed had not the deed to ſhew. — — 1 
deed, the Court an gyer will not admit a copy, although the original is in the hands of the other party. 
70. Co. 92. 1. Sid. 386. 1. Saund. 9. 8, Mos. 758. 322. 9. Mod. 66. 10. Mod. 3. 42. 74. 0 
108. 126. 292, 507. 515, 12. Mod. 24. 394. 414+ 494-500-579. 2. Vern. 471. 591. 603. 
Prec. in Chan. 176. Abr. Eq. 228. 1. Ld. Raym. 153. 746- 2. Ld. Raym. 763. 967. 1126. 
1536, 1. Stra. 401. 526. 2. Stra. 1186. 1198. 1247. 1, Wilf. 16. ; and fee the caſe of Matiſon 
v. Atkinſon, and Totty v. Neſbit, 3. Term Rep. 153. n0tir; and Atkinſon v. Leonard, 3. Brown's 
Pai. Chan. 223. 1. Cromp. Prac. 137. Doug]. 476. 
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Avonrxors. ; 


BALDwIN, Serjeant, b ught an affidavit into court, that the 
defendant had gotten the into his hands, and prayed that 
the plaintiff may take advantage of a copy thereof which ag 
in an inquiſition found in the reign of Edward the Sixth, 


Tur Couxr. When an action of debt. is brought upon a 
bond to perform covenants in a deed, and the defendant cannot 
plead « covenants performed” without the deed, becauſe the 
plaintiff has the original deed, and perhaps the defendant took not 
2 counterpart of it, we uſe to grant imparlances till the plaintiff 
bring in the deed. And upon evidence if it be proved that the 


"other party has the deed, we admit copies to be given in evi. 


viſes land to his viſee dies in the deviſor's life-time. Afterwards the deviſor makes 
_—_— a new publication of the fame will; and declares it to be his in- 


of his intention 
that Rebert his Will, ſo as to put a new ſenſe upon them. Land muſt paſs by will 
GRANDSON 

ſhould take the 
land by the ſaid 
will. —This is | 
not a ſufficient 
deviſe to convey 
the lands to the 


2 
will. 


S8. C. Freem. 
2 . s 
428. $. C. 


* 


wri 
caſe. 


* 24+ 2. Vene, 56. 3. Com. Dig.“ Devi (E f.). (N 25.) 
3. R. Caf. Chan. 296. Doug. 31. Pow. on Dev. 676. 678. Gilb. on Dey, 


dence. But where the law requires that the deed be procured, 


have your remedy for the deed at law. We cannot alter the 
w, nor ought to grant an imparlance. 


| ; : . * | | 
| * Strode againſt Petter. | 
*JECTMENT. A man has a ſon called Robert. Robert has 
likewiſe a ſon called Robert, The father deviſeth the 
land in queſtion to his ſon Robert, and his heirs, Robert the de- 


tention, that Robert the grandchild ſhould take the land in queſ- 


dert the ſon dies \. | | 

tion per candem voluntatem, inſtead of his father, and died. And 
3228 ial verdict, upon a trial betwixt Robert 
—Afterwards the grandchild, and a of the elder brother of Robert the 
Sith = vio to. ff eier, | 5 q 
re-publith bis. , Pacer TON. The land doth not paſs by this will. The de- 
die to Robert became void by his death, and cannot be made good 


by a republication. - A publication cannot alter the words of a 


in writing (a). Robert the grandſon is not within this will in 
Wag. "The grandfather's intention is not conſiderable in the 


SxIPWITH contra. I agree the caſe of Brett v. Riedel, 
to be law: but there are two great diverſities between this caſe 

d that. Fnsr, There was no new publication. SECONDLY, 
nous: he cited Trevilian's Caſe, Dyer 142, 143. Fuller v. Ful- 
ler, Cro. Eliz. 422. and Moor 353. Co. Elia. 493. 


713. 8. C. 1. Eq. Ab. 407. 8. C. 2. Lev. 243- 5. C. Pollex, 346. 8. C. Ray · 
1. Vent. 341. 8. C. 2. Jones, 135. 8. C. 3. Keb. 34c. 8. C. 2. Show. 63. 
8. C. 2. Danv. 534, Plo d. 345. Moor, 463-476. Cro. IK. 42. Dyer 

Lutw, 735- 2. Leon, 7 Salk. 231-8. Mod. 9. 68. 159. 10. Mod. 96. 372+ 467- 520 
Fitzg, 225. 246. 
. Abr. Eq. 406 


433. 1282. 13 


143. „ Co, 68. 


724. 1. Vern. 30. 2. Vern. 106. 593. 624. Gild. Rep. 4 11. Prec. Chan. 441. 
Comyns, 381. 2. Peer, Wms. 136. 182. 3, Peer. WMS. 61. 35+ Id. Ray. 
Coup. 7. $40. 312. 

90. 


n. en. 2. 6, 3. . gs i Plowd.Com. 34a 
| n 5 | -- » NokTA, 


Trinity Term, 29. Car. 2. In C. B. 
NoRTH, Chief Fuftice. Without queſtion Robert the 

child ſhall take 285 will. If he never had hada ſon called — 
or if Robert the ſon had been dead at the time of making th 
will, the hild would then, without diſpute, have taken by 


theſe Now a new publication is equivalent to a new 
writing. The grandchild is not direc within the words of the 
will; 


are applicable to him. He is @ ſon, though he be 


not begotten by the body of the deviſor himſelf. He is fon with 
a diſtin tion. Our Saviour is called the ſon of David, though 
there were twenty-eight generations betwixt David and him. 
A republication may pho. gapther_fenls 7v theſe words, 
different from what I written; as, if 
a man deviſe all his * in Date, 

2 e 
if he purchaſe more, die wi any new publication, the 
new purchaſed land will not paſs; but if there were a new pub- 
lication after the -purchaſe, 
man have iſſue two ſons called ; and he makes a deviſe to 


his ſon Thomas, this may. be aſcertained by an averment. Now 


that Thomas the deviſee dies, living the father, and after- 


wards the father publiſheth his will anew, and ſays that he did intend 


that his ſon Thomas, now dead, ſhould have had his land but that 
now his will and intent is, that Thomas his younger ſon, now liv 


and have but two acres'in e 266 


would paſs well enough. If a 


ing, ſhall take his land by the fame will; in this caſe, to be ſure | 


the ſecond ſon Thomas ſhall take by the deviſe. Here the import 


of the words is clearly altered by the republication. * - 
_ ATKYNs, Fuftice. The words of this will would not of them- 
{elves be-ſufftcient to carry the {and to the grandchild, nor would 
the intention of the deviſor do it without them; but both toge- 
ther do the buſineſs. Que non proſunt fingula, juncta juvant. 


 WrxpRran and Schocgs, Tuftices, differed in opinion, and + 


the cauſe was adjourned to be argued the next Term (4). 
Judgment was given in the com- of opinion, that the grandſon could not 


againſt the beiy at la] the three Juſtices, nor pare! declaration could operate as 2 
againſt Sc ao os (dv 3. Keb. 847.), deviſe to him : and the judgment was 
being of opinion, that the republication reverſed, 8. C. 2. Show, 66. S. C. 
made it a new will, and that the grandſon 1. Vent. 342. 8. C. 2. Mod. 314 
took by the name of ſox. 8. C. 2. Mod. fo that upon this mater, fays 
314. 8. C. 1. Freem. 293. 8. CR. Pollexfen, 552. there are fory Judges 
408. But a writ of error was brought againſt bee, and the judgment of the 
on this judgment to the king's bench 3 three ſtands ; . 
and in Hilaty Term 37. Car. 2. after gzeeyes, if the judgment was reverſed ; 
ſeveral arguments, Scxoccs, who was and 8. C. 1. Free 

dow Chief Juſtice of this court, Jun adjourned. But ſes S. C. 
and RAYMOND, contre Dotazn, e 135. 8. C. 1. Eq, Abr. 407. 


(a) 
mon pleas in favour of the grandfon take ; for that neicher the repablicarive 


* , ⏑ SRO 
wi, 4 
* 


„ 


3 5 of - 
1 


— 3 s 
— 


* WI 
„ 


* — 2 — — 


- en 
* 4 * rr 


7 

5 

bk 
# 
? 
* 
4 


Trinity Term, 29. Car. 2. In C. B. 
Caſe 20. Anonymous. 


— RTH, Chief Tuftice. A man admitted in forms pau 

8 Z is not to have 4 new trial granted him; for rnd pur 
ri —— kanefir of the King's juſtice once, and muſt acquieſee' in it. We 
do not ſuffer them to remove cauſes out of inferior courts, They 


4 „ ik th Jr Wes wh hi 

rag» + OY SSP bo | * 

9 1 £3 n A 88. tra 
Oba. OY Farringron eint Lee. 5 

To an — 32 3 declares upon — 


"hs repli 3 bis far 
= pc, ark the ſtatute 21. Fac. Se 
tions of account between merchants and merchants, and merchants 

21.269 Jand 1 pr myers trade and merchandiſe, are 

SC. 2. Mod. 311. 


Gild, — NEwDIOATE, for the plaintiff. This fatute is in the nature of 
8 a penal law; becauſe it reftrains the liberty v ich the plaintiff has 
1 


dy che common-law to bri his action wh he will; and muſt 
8 therefore be conſtrued ainti 

2. Saal. 36. Finche u. Lamb is to the 
2. Saund. 66. counts between merchants and eit 
120. 125 · 8 their — 


x, Sr. 556. fuch an exc tion, had an to the, encouragement ne 7 ar 

= — Wes. commerce. be words of the exception are, other than ſu 

wy « accounts as concern the trade of merchandiſe, &c. Now this 

Githert's Law action of ours is not indeed an action of account; but it is an ac- 

of Evidence, tion grounded upon an account. And the plaintiff being at liberty 

arb edit. 339- to bring either the one or the other upon the fame caule of action, 
and one of the actions being -excepted expreſsly out of 
the limitation of the ſtatute, the other, b uity is Except- 
ed alſo. He cited Hill. 17. „b 1. in March Reports, 151. 


and Sardys v. Bloodwell, Jenes . pee Juan. for the 
pfaintiff. 


SERjJEANT BAIDWIx contra. He Gail, it did not appear in the 
declaration that this action was betwixt a merchant and his fac- 
tor; fo that then the plea in bar is primd facie good. And when 
he comes and ſets it forth in his replication, he is too late in it: 
and the replication is not purſuant to his declaration. 


But ALL THE CouRT was againſt him in this. 
en are | : 5 


Trinity Term, 29. Car. 2. In C. B. 


THE SERJEANT then faid, the ſtatute excepted actions of ac- 
e-unt only; and not actions upon an indebitatus afſumpſit.. - 

Tur Court. Whereas it has been ſaid by SER jEANT NIWPDI· 
GATE, that the plaintiff here has an election to bring an action of 
account, or an indebitatus aſſumpſit, that is falſe ; for al the account 
be ſtated betwixt them, an action of account lies, and not an ac- 
tion upon the caſe. When the account is once ſtated, then an 


action upon the caſe lies, and not an action · of account. —And * [ 270 ] 


by Nox TH, Chief Fuſftice. If upon an indebitatus aſſumpſit mat- 
Se 1 — that lie in account, I 2 
them to be given in evidence. 8 

Nox rn, Chi ce, WYNDHAM, and ScRoGGs, Juſfices. 
The exception Ade anly to actions of _— 
not to other actions. And we take a diverſity betwixt an account 
current, and an account flated. After the account ſtated, the cer- 
tainty of the debt and all the intricacy of account is out 
of doors: and the action muſt be brought within fix years after the 
account ſtated —But by Nox rn, If after an account ſtated, upon 
the balance of it a ſum due to either of the parties, which 
ſum is not paid, but is afterwards thrown into a new account be- 
tween the Leak parties, ie K now filppedourafthe ſtatute again. 

SCROGGS, Juſtice, The ſtature makes a difference betwixt 
actions upon account, and actions upon the caſe. The words 


« other than ſuch actions as concern the trade of merchandiſe.” 
But it is otherwiſe penned ; © other than ſuch actions as e 
« Kc.“ and as this Caſe is, there is no action betwixt the parties; 


ATKyNs, Juſtice. I think the makers of this flatute had a 
greater x to the perſons 
tion between them. And the reaſon was; becauſe they are often 
out of the realm, and cannot always proſecute their actions in due 
time. The ſtatute makes no difference betwixt an account current, 
and an account tated. I think, alſo, that no other fort of tradeſ- 
men but merchants are within the benefit of this exception; 


Farxincron 


would. elſe have been, © all actions of account, and upon the caſe, 


the account is determined, and the plaintiff put to his action upon ry 
an inſimul computdſſet - which is not within the benefit of the ex- 
ception. 


of merchants, than the cauſes of ac- 


and that it does not extend to ſhop-keepers, they not being within 


the ſame miſchicf.— Adjournatur (a). 


(s) Ie appears by 8. C. +. Mod. $12 judgment was given for the defen- 
har in Trigity Tem ze. Car, 2. dent. _ 


| Memorandum. dee. 
N Trinity Term 30. Car. 2. SM WILLIAM SCRgGGs, Fuſ- 
I tice nne Chief Fuftice KK 
in the place of Six RICHARD RAINSPFORD.—V ERE 
BzrTIE, Baron of the uer, was made a Juſtice of the 
Common Pleas; and FRANCIS BRAMPSTON, Serjeant, a Baron 
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Sir Heneage Finch, Kur. Attorney General, 


Sir Edward Turner, Kut. Solicitor General. 
£ ö . \ + © 44 5 = 


[271] | 218 4 
Caſe 22. Forn againff Chandler. 


Trinity Term, 22. Car. 2. Roll 1559, 
An infant un- VENANT upcn an indenture of an apprentice, wherein 


Abende un er — dhe defendant bound bimſelf to ſerve the plaintiff for ſeven 
fourteen years, — The plaintiff ſets forth the cuſtom of Londen, that any 
ſelf apprentice c. to the 


to a freeman of cuſtom, and that the maſter thereupon have tale remedium 


— re againſt him as if he was twenty-one years'of age; and 


. that the defendant did go away from his ſervice, per he 
maſter hall bis. hrvioe for the ford term, which term is * expired. 


bave the ſame The defendant pleads a frivolous plea; to which the plaintiff de- 
* N , 


nas of the indenture as if he had been of full age. The cuſtom is ſufficiently alledged by the words 
« ral e to ſupport covznant.—S. C. 2. Keb. 635; 710. 8. C. 2. Dany. 460. 
a1. Edw. 4 N. 6. Moor, 136. 2. Bel. 199. 3. Roll. Rep, 305, Palm. 362. Hott, 63. 
Winch. 63. Yelv. 94- | 

6. Mod. 69. $. Mod. 197. 


w. * 8 
1 >, — +4 -4 * . 9 * 
IS * * * 1 b 29 : * » * n 7 
® * — * 
9 — 4+ * 


- CJ ” 


-” _- 


Michaelmas Term, 22. Car. 2. In B. R. 


OrrlEY. Though ſucha covenant ſhall not bind an infanteither Hos 
common law, or by 5. Eli. c. 1. yet by this cuſtom it ſhall, ageinſt 
In Fafter Term, 21. Fac. 1. in the king's bench, in the caſe of Cole Cu LEA. 
v. Holme, there was ſuch an action againſt an apprentice, to which 
the defendant pleaded © non. age; and the plaintiff replied « the 
cuſtom of London, and that the indenture of apprenticeſhip was 
inrolled as it ought to be, &c. and this was certified by Str- 
JEANT FINCH, the Recorder, to be the cuſtom (a), and thereupon (a) Dougl378s 
judgment was againſt the defendant: it is a manuſcript. 381. 


| Jones. The cuſtom ought to have been alledged, that he 
ſhould have an action of covenant againſt him, which is not done 
here ; and cuſtoms ſhall be taken ſtrictly, not by implication : 
moreover the plaintiff declares for a loſs not yet ſuſtained, the 
term not being ended. 


Tux Couxr. The cuſtom is ſufficiently all to give 
and make good an action of covenant ; the words © tale remedium”? 
imply it: thoſe words are applicable to all things relating to this 
matter, viz. that the maſter may correct him, may go to a juſtice 
of peace, and alſo may have an action of covenant againſt him, 
as againſt a man of age; and though by common law or the 


ſtatute his covenant ſhall not bind him, yet by the cuſtom it ſhall. 


But TwispEx, Fuſtice, deſired to ſce Offiey's Report of the 
caſe of Cole v. Holme. As to On. Foo. bor the loſs of the 
term, part whereof is unexpired ; though it has been adjudged to 
be naught after a verdiQ, yet in this caſe, which is upon demurrer, 
it may be helped; for the plaintiff may take * damages for the * 272 ] 
departure only, not the loſs of ſervice during the term ; and then 
it will be well enough.— Judgment ui, c. 


Jones againſt Powel. Caſe 23. 
WORDS ſpoken of an attorney, Thou canſt not read a de- To fay of ax 
« claration, per quod, Sc. - Tn Couxr. The words ATTORNEY, 
are actionable, though there had been no ſpecial damage 3 foe © 2 goa 
wh — him to be ignorant in his profeſſion, and we ſhall not . 29% gue 
that he had a diſtemper in his eyes, &c,— Judgment was gionable, with - 
given for the plaintiff. | out ſpecial da- 


$. C. Ray. 196. $. C. 1. Vent. 98. S. C. 1. Lev. 297. S. C. 2. Keb. 510, Moor, 409. 
Godb, 441. 1. Sid, 327. Cro. Eliz. 342. 1. Roll. Abr. 52. Cro. Car, 515. Hob. 9. 


Latch. 21. Brownl. 16. 1. Vent. 117. Ley, 70. Strange, 1138. 3. Wilſon, 59. 
4 Term Rep. 366. 


Furlong againſt Bray. . Caſe 24. 
—* Hilary Term, 20.& 21. Car. 2. Roll 1578. | | 
T defendant in an action of falſe impriſonment juſtified the Tryp4/+ cannot 
taking and impriſoning the plaintiff by virtue of an order of _ — gg 
chancery, that he ſhould be committed to THE FLEET ; and the he court of - 


Chancery, —S. C. 2+. Saund. 182. S. C. 2. Keb. 71 I's Ante, 170. I. Vern. 131 I. Stra. 389 
1. Peer. Wms. 675. 701. 2. Peer. Wms. 55. 261. 483. 


Vor. I. 'F plea 
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Puzons plea was judged naught, becauſe an order is not ſufficient. It 
egainſt ought to have been an attachment he ſhould have pleaded, guad- 
BaaYe Jam breve de attachiamento, &c. 


Caſe 25. Oſborne againſt Walleeden. 
Eafter Term, 22. Car. 2. Roll 162. 


I a deviſe be REPLEVIN. The defendant avows in right of his wife for 
mr a rent-charge, deviſed to her for life by her former huſband. 
obarge to 2 7%” But in the will there was this clauſe, viz. 4 If ſhe ſhall marry, 
« and if he © &c. he (the executor) ſhall pay her one hundred pounds, and 
« marry, his © the rent ſhall ceaſe and return to the executor :” ſhe doth 


-: 8 marry, and the executor does not pay the hundred pounds. 


d the rent- The queſtion was, Whether the rent ſhould ceaſe before the 
2 hundred pounds be paid? | 


« return tothe 3 Joys, for the plaintiff, The rent ceaſes immediately upon 
- eee 3 her marriage, and he ſhall have remedy for the one hundred 
Tall nor ca pounds in the ſpiritual court. If the words had been, © he ſhall 
vn het marriage © pay her a bundred pounds, and from that time the rent ſhall 
until the tool. « ceaſe,” it had been otherwiſe; if ſhe had died preſently after the 
de paid. marriage, her executor ſhould have had the hundred pounds. 


*[ 273 ] BREWER and SAUNDERS, for the defendant. She had not a 


gh 1 15+ « as to the wife; and the executor is in nature wa ee 
1 5 1 ought to pay the money before he has the rent, he ought to 
Doug}. 63. 689. pay it out of his own eſtate if he will have the rent; for other- 
1. Term Rep, wiſe, if it be looked upon as a legacy, if he have no aſſets, ſhe 


339. ſhall be immediately ſtripped of her rent, and have nothing. 


T wisDEN, Fuftice. I think the deviſor's meaning was to give 
her a preſent intereſt in the hundred pounds; and if ſo, the rent 
- mult ceaſe preſently upon the marriage. But fince it is to be iſ- 
ſuing out of the inheritance, it is doubtful : and ſince my brothers 
are both of opinion for the avewant, let him have judgment. 


bee Tuns it was objected, That the avowry was ill ; for it ought to 
5 de. have been in the wife's name as well as the huſband's: and it was 
viſedtohis wife, alledged, that Rolle in his Abridgment makes a quere, and ſeems to 
1. Dany, Abr. 651. 8. C. 2. Saund, 197, 1. Roll. Abr. 311. 347. . 5. Mod, 73. 2. Vern. 396. 
Ld, Ray. 64, Dough. 329. MR” Oe eee bs 


4 1 
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be of opinion that the caſe of iſe u. Bellent (a), which is to the Os, 
contrary, is not law. g 1 againſt 
AL 

TwispEx, Juſtice. That was his opinion, it may be, when 2 
he was a ſtudent. You have in that work of his a common- place 
which you ſtand too much upon; 1 value him where he reports 
judgments and reſolutions ; but otherwiſe it is nothing but a 
collection of Year-Books, and little things noted when he made 
his common-place book. His private opinion muſt not warrant 
or controul us here. It has been adjudged, that the huſband . 
alone may avow in right of his wife. 


(a) Cro. Jac. 442. 1. Roll. Abr. 318. 1 1 
274 
* Donayan againſt Maſchall. El,ſe 26. 
Trinity Term, 22. Car. 2. Roll 834. 


BT vrox A hop; the condition whereof was, That if On a fubmiſton 

J. S. and J. D. arbitrators, did make an award on or before 3 
the 19th day of February, and if the defendant ſhould perform it, chat if che arte 
then the obligation ſhould be void ; and then follow theſe words, trator do not 
« and if they do not make an award before the nineteenth day of make an award 
« February, then I impower them to chooſe an umpire, Af ns. 
« theſe preſents bind myſelf to perform his award.” The defen- 9 
dant pleads, that they did not make an award. The plaintiff re- the arbitrator 
plies, and ſets forth an award made upon the faid nineteenth day may chuſe an 


of February by an umpire choſen by the arbitrators, and alledges umpire before 


a breach thereof. The defehdant demurs. r 
SAUNDERS, for the defendant. FissT, Here is no breach of 32 


the condition of the for that which relates to the perform- „id, nie it 
ing the ire's award, it following thoſe words, © then the ob- appear that the 
& ligation be void,” is no part of the condition; and if any arbitrator had 
action is to be brought upon that part; it ought to be covenant. made no award, 
SECONDLY, The award made by the umpire is void, becauſe 8. C. 2. Keb. 
made on the nineteenth day of February, which was within the time 31 | _ 
limited to the arbitrators for their power; and the umpire could 1%. 
not make an award within that time, becauſe their power was S. C. Ray. 205. 
not then determined, as was lately adjudged in the caſe of Copping Ante, 15. 

v. Hornar (a). x 314+ 
Joxxs, for the plaintiff, The condition is good as to this part; 2 Jones, 167. 
it is all but one condition. A man may make ſeveral def Do” 2 oj 

or conditions to defeat the ſame obligation. There is a conti- 3 $4 
nuance of this condition: it is faid, © I bind myſelf by theſe pre- 2 Sund. 130. 
« ſents;”” which refers to the lien before in the obligation. I 132. » 
agree with the determination in the caſes of Copping v. Horner, 1 Salk. 70. 
and Bernard v. King (b), that where an umpire is at firſt cer- _ 
tainly named and appointed, he cannot exerciſe his authority 


4) 1. Lev. 285. 1. Sid, 428. 454- Ray. 187. . Keb. 462. 619. 2. Saund. 133. 
b) 1. Danv. Abr. 541. p, 6. Stiles, 306. th 
EWA within 
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Doxarax within the time appointed to the arbitrators, becauſe the ſame 
authority cannot be given to and continue both in the arbitrators 
andthe umpire at the — time. But wheg the umpire is named and 
choſen by the arbitrators, as in our caſe, he may make his award 
within the time allowed to the arbitrators ; ® e there the 
arbitrators by their own act, viz. the election of the umpire, de- 
termine their authority; and the authority veſts and remains in 
the umpire only: and ſo it was admitted in the caſe of Bernard v. 
King (a). | * 
T w1sDEN, Juſtice ( afſentientibus Ralxs rok and Mok rox). 
This is a good part of the condition. There was a condition, that 
« if the obligor ſhould, &c. then the bond ſhould be voĩd;ꝰ and fur- 
ther, that © the obligor ſhould releaſe:ꝰ and it was adjudged here, 
that the laſt was a part of the condition. I was at the bar when 
the caſe of Bernard v. King was ſpoken to, and I know RolILE 
did hold and deliver then, That if it had been alledged, that the 
arbitrators had wholly denied and deſerted their power, it had let 
in the umpire, ſo as that he might account within the time allow- 
ed to the arbitrators; and he ftood upon this then, that it was 
implicitly alledged, err denegaſſent, &c, But this was 
a hard opinion of his, and he himſelf reports his own judgment 
_ otherwiſe (5), and it may be that he altered his opinion. | 


We incline that the award in the caſe at the bar is naught; 
\ for the authority of the arbitrators was not determined till after 
\ | the nineteenth day of February. In the caſe of Jennings v. Van- 

deput (c), CROKE, Fuftice, goes ſo far as to agree, that arbi- 
trators may nominate an umpire within the time for their maki 
their a ; fo-that' the chaling the umplge doth not extirighth 
their authority, and therefore the umpire could not make an award 
upon this nineteenth day of February. It is true, the arbitrators 
might chuſe him upon that day, or before; but ſtill they 
might have made an award, and therefore he could not.— Adjour- 
N natur (d). | 


(a) 1. Danv. 541, Styles, 306. 
(65) 1. Roll. Rep. 262. 
8 Cro. Car. 263. 
4) The Court gave judgment for the 
defendant, hecauſe it was not alledged by 


MasSCHALL. 


*[ 275] 


» 
* 


2. Term Rep. 645. But the law of this 
caſe, and of all thoſe in which it has been 
held that the umpire cannot make an 
award until the arbitrators time is ex - 


the plaintiff, that the a: bitrators had not 
made an award, $. C. 2. Keb. 714. ; for 
they agreed that the addition was parcel 
of the condition, and that the arbitrators 
may chuſe an umpire at any time during 
a continuance of this power; S. C. Ray. 


pired, 1. Sid. 423. 454. Ray. 187. 
2. Saund. 129. ſeems to have been denied 
in Chace v. Dare, T. Jones, 168. in 
which it is held, that an award by the 
umpire, though made before the ardi- 
trators time is expired, ſhall be good, 
if the arbitrators make no award within 


206; 8. P. 1. Term Rep. 645. 3 but 
that their power was not thereby deter- 
_ "mined; S8. C. 1. Lev. 302, P. 


the time allowed them by the fubmiffion, - 
See a Treatiſe on the Law of Awards, by 
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* The King again the Biſhop of Worceſter, Jervaſon, Caſe 27. 


and Hinkley, 
Trinity Term, 21. Car. 2. Roll 1714. ; 


HE KING covnTs, That Queen Elizabeth was ſeiſed of the In guare impedig, 
advowſon of the church of Norfield, with the chapel of on if the king r 
in groſs, in fee, in jure coronæ, and preſented one Fames White gf p 0 * 
her clerk, who was admitted, inſtituted, and inducted: that from ii a title, 
the ſaid queen the advowſon of the ſaid church, with the faid cha- and traverſes 
pel, deſcended to King James, and from him to King Charles the tbe king's title, 
Firſt, and from him to His Majeſty that now is; who being ſeiſed *** Eins in his 
thereof, the ſaid church, with the chapel, became void by the death mags i 3 
of the ſaid James White, and therefore it belongs of right to him own title ſug- 
to preſent : and that the defendants diſturbed him, to his e of geſted inthe 
two hundred pounds; which the ſaid attorney is ready to verify for **</aration 
THE KING. | — nc 
The defendants pleadſeverally.—And firſt The Biſhop ſays, That c werte and 
he claims nothing in the ſaid ja un? nr hs ordi- — — 
nary.— The defendant Jervaſen ſaith, That long before the ſaid — 
ſentation ſuppoſed to be made by the late queen, one Richard , 
2 7%. was ſeiſed of the manor of Norfeld, with the appur- 3. C. f. Pas. 
tenances, in com. prædicto, to which the advowſon ecclſiæ pres S. C. — 
difte tunc pertinuit, et adhuc pertinet, in his demeſne as of fee; and, 33 · 
ſo ſeiſed, the faid church became void by the death of one Henry Ante 253. 
Squirg, then laſt incumbent of the faid church, and ſo continued for 7; ed 195: 
two years, whereby the ſaid late queen, prætextu lapfits temports, 200. 24g. * 
in default of the patron, ordinary, and metropolitan, eccieſæ præ- 1. Stra. 266, 
dictæ pro tempore exiſtentis dictæ nuper reginæ devolutæ by her 1- 14, Ray. 
rerogative z and afterward, that is, tertio 4 Decembris, 28. Elia. . 
by het letters patents under the great-ſeal, bearing date the ſaid — ay. 
and day at W:ftminfter, to the ſaid church, then being void, 3. Peer. Wms. 
preſented the ſaid James White, who was admitted, inſtituted, and 314- 
inducted, tempore pacit, c. That the ſaid James White being fo „ Term Reg, 
rector of the ſaid church, and the faid Richard Jervaſon ſeiſed of 423 
the ſaid manor to which the faid advowſon pertained, &c. the faid 
Richard after, at Norfield aforeſaid, died ſo ſeiſed ; after whoſe 
death, the ſame deſcended to one Thomas Fervaſon, eſg. as fon and 
heir of Richard, and from him deſcended to one Sir Thomas Fer- 
vaſon, Int. who entered, and was ſeiſed: and, ſo ſeiſed, the ſaid Sir 
s Fervaſon, March 3oth, 14. Car. 1. by his deed in writing, 
ſealed at Norfield aforeſaid, granted to one Phineas White the 
vowſon of the ſaid church, for the firſt and next avoidance only, 
| whereby the ſaid Phineas was poſſeſſed for the next avoidance of 
the ſaid adyowſon ; and, ſo poſſeſſed, the ſaid church became void by 
the death of the ſaid James M hite, which was the firſt and next 
avoidance after;the ſaid grant to Phineas : That Phineas, by virtue 
of his ſaid grant, preſented one Timothy White his clerk, who was 
thereupon admitted, inſtituted, and inducted, tempore pacis tempore 
Car. 1.: That the ſaid Timothy being rector, and the ſaid Sir Thomas 
Fervaſon ſeiſed as aforeſaid, the faid Sir Thomas died ſeiſed at Nor- 
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feld aforeſaid, and the ſaid manor, with the appurtenances, de- 
Ms >. or ſcended to Thomas the defendant, as his ſon and heir; who entered, 
or Worcrs. and was, and yet is ſeiſed ; and being fo ſeiſed, the faid church be- 
Tz, ]zzva- came void by the death of the ſaid Timothy White, and the ſaid 


Ta: Kine 


en, ax> Thomas Fer vaſon, the defendant, preſented the other de 


HinzLEY. John Hinkley, who was admitted, inſtituted, and inducted, long 

the writ purchaſed. —T he defendant then traverſes, A BSG 

HOC that the late queen was ſeiſed of the ſaid advowſon, with 

the chapel of Cofton aforeſaid in groſs, and as of fee, jure corone ſug; 

et hoc paratus eft verificare; and demands judgment ſi act ia. ſonx 

HiNKLEY, - the incumbent, taking by 22 that the late 

queen was not ſeiſed, nor . as 7 declaration is ſup- 

poſed; FOR PLEA SAITH, That Richard Fervaſon was ſeiſed of 

the manor of Norfield, with the appurtenances, in com. prædiclo, and 

the advowſon of the ſaid church appertaining thereto; and pleads the 

_ fame plea verbatim, as to the queen's preſentation of ¶ hite and all 

other things, as Fervaſon the plaintiff pleaded, and the preſentation 

of himſelf; and that he was, by the preſentation of the otherdefendant 

erage, admitted, inſtituted, and inducted into the faid church, 

pt. 15, 1660; and traverſeth, ABSQUE Hoc that the king was 

ſeiſed of the ſaid advowſon and chapel in groſs, as of fee; et bu 
paratus eft verificare;, and demands judgment. 


Tux ATToRxtEy GENERAL replies: and as tothe biſhop claim- 
ing nothing but as ordinary, demands judgment, and a writ to the 
faid biſhop; and hath it with a ceſſet executia, until the plea deter- 
mined between the king and the other defendants. And as to the 
plea of the ſaid Thomas Fervaſon the patron, THE ATTORNEY main- 
tains the ſeiſin of the late Queen, and of King James, King Charles 
the Firſt, and of the King that now is, of the faid ein of the 
ſaid church and chapel, as by the count before is declared; and 
that the ſaid Phineas White, of his own wrong, by uſurpation u 
the late King Charles the Firſt, to the ſaid church, then void by 
the death of the faid James White, preſented the faid Timothy 
bite; and traverſeth, aB$QUE Hoc that the adyowſon of the ſaid 
church was, or is, pertaining to the manor of Norfield; and demands 
judgment, and a writ to the biſhop. And as to the plea of the incum- 
bent, THE ATTORNEY replies as before to the patron's plea, That 
the late Queen, King James, King Charles the Firſt, and the King 
that now is, were ſeiſed of the ſaid advowſon in groſs, as of fee; 
and that the ſaid Phineas White preſented the Gid Timothy, by 
uſurpation upon King Charles the Firſt; and traverſeth the appen- 
dancy of the advowſon ecclaſiæ preditte to the manor of Norfield. 


TIE ParRON Jervaſon rejoins, and demurs upon MR. ATTOR- 
N vs replication, as inſufficient ; and aſſigns for cauſe, That the 1 
torney hath traverſed matter not traverſable, and that the traverſe 
ougzht to have been omitted out of the replication; as alſo, that the 
ſaid plea js repugnant in itſelf, and wants form. And John Hinkley 
the incumbent rejoins, That the faid advowſon is pertaining to the 
ſaid manor, as be alledged in his plea before: et de hoc ponit J ſuper 
| patriam 3 and the attorney ſimiliter. n | EE 
r. FY: VAUGHAN, 


/ 
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V AUGHAN, Chief Fuſtice.—Fixs r, Upon this quare impedit rut Kixe 
brought, there is a good title to preſent ſurmiſed for the king, but no — againſt 
more; and there is much difference between atitle appearing for the Tur Ris nor 
king and ſippeſed only. — Sk cox DL, The defendant, by his plea in 27 ber J= Ov 
bar, hath not well traverſed the king's title; forit is traverſed but in , av» 
part; for only the ſeiſin of the advowſon in the queen is traverſed, Hxtter, 
whereas properly theſcifinand preſentationof the queen, by reaſon of wperſeQions in 
her ſeiſin, ought to have been traverſed by abſque boc that the queen the pleading. 
was ſeiſed of the advowlon ingroſs, and preſented —THiRDLY, The 2 
ſeiſin of the advowſon, which makes not a title alone, nor is 
either traverſable or inquirable by the tender of a demy mark in the 
king's caſe in droit Paduvowſon, is not traverſable neither alone in Fitz. N. Br. 
a quare impedit ; but no demurrer being thereupon, nor any iſſue —— — 

en upon that traverſe, no more ſhall be ſaid of it. FoukrHLx, = mY 
The king may alledge ſeifin, without alledging any time (as Sir 8 8 8 
Edward Coke faith) in a droit &advowſon—F IFTHLY, The de- 26. Hen. 8. 
fendant's traverſe was not nec „ becauſe he had confeſſed and fo. 4- — 
avoided the queen's preſentation by ſaying it was by lapſe, if the 7 >. 
defendant had reſted upon avoiding the queen's preſentation.— f. oz. and 
S1xTHLY, The attorney-general ought to have maintained his Moore and 
count, and traverſed the queen's preſentation by lapſe.ä— SEVEN TH- Newman'sCafe, 
LY, He doth not do ſo, but deſerts making the king's title appear, and 3 
falls upon the plaintiff's title, that the advowſon was not appen- ſon's Caſe, 
dant.—E1GHTHLY, He offers a double iſſue, that the preſentation yelverton, 
of Phineas M bite was by uſurpation, and the advowſon not ap- f. 211. 
pendant to the manor. ä | | 


FixsT, If a man count or declare in a quare impedit, That he 
or his anceſtors, or ſuch from whom he claims, were ſeiſed of the 
advowſon of the church, but declares of no preſentation made by 
bim or them, ſuch count or declaration is not good; and the de- 
fendant may demur upon it : ſo is Fitzherbert exprefsly (a). A (s) N 2 
« man” ſays he, “ ſhall not have a guare impedit, if he cannot al- H. * 
« ledge a preſentation in himſelf, or in his anceſtor, or in another 
« perfon through whom he claims the advowſon, and that in his 
count, unleſs it be in ſpecial caies:ꝰ and then he puts that ſpecial 
caſe ; & as if a man at this day, by the king's licence, make a pa- 
“ rochial church, or other chantry, which ſhall be preſentable, &c, 
« if he be diſturbed to preſent to it, he ſhall have a guare impedit, 
« without alledging any preſentment in any perſon, and ſhall count 
« upon the ſpecial matter,” And the law in this, is the ſame in the 
caſe of the king with a common Tala, by all the Books, and prece- 
dents in the Books of Entry. To this add the Lord Hobart's judg- 
ment (6), which is always accurate for the true reaſon of the law, (5) Ia the caſe 
Know that, though it be true that a preſentation may make a 22 4 
te fee without more,” as a preſentation by uſurpation doth, 4 you berbert, 
„ never have a declaration in a quare impedit, that the plaintiff Hob. Rep. 101, 
« did preſent the laſt incumbent without more, but you declare 102+ 55 
that the plaintiff was ſeiſed in fee, and prefented ; or elſe lay the 
5 fee-{imple in ſome other, and then bring down the advowſon to 
« the plaintiff, either in fee, or ſome other eſtatz. The reaſon is, 
that the preſentment alone is militant and indifferent, and * 
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Tus Kis © be in ſuch a title as may prove that this new avoidance is the 
agar « defendant's; and therefore you muſt lay the caſe fo, that by the 
kn ons © title youmake the preſentation paſt, joined to your title, to prove 
TER, J=xva- © that this ;preſentation is likewiſe yours, as well as the laſt,” 
20x, A Whence it follows, that a count of an eſtate and ſeiſin without 
HIxEKTEZT. 2 ion, or of a preſentation without an eſtate, are equally 
vicious and naught, be it in the caſe of the king or of à conumen 

perſon, and was never in example or precedent. 


Hobart. f. 162. SECONDLY, A ſecond neceflary premiſe is this, and is both na- 
Colt and Glo tural and manifeſt: When you will recover any thing from me, it 
ver's Caſe, 4d is not enough for you to deſtroy my title, but you muſt prove your 
r r own better than mine: for it is not rational to conclude, that you 
have no right to this, and therefore I have; for without a better 
right, melior eft conditio poſſidentis is regular. 
FTr1RDLY, Every defendant,” ſays Hobart, © may plead in a 
« guare impedit the general iſſue, which is © ne diſturba pas, be- 
<« cauſe that plea doth but defend the wrong wherewith he ſtands 
& charged, and leaves the plaintiſf's title not only uncontroverted, 
& but in effect confeſſed; and the plaintiff may, upon that plea, 
<« preſently pray a writ to the biſhop, or, at his choice, maintain 
44 the difturbance for —_— But if a man will leave the 
neral ĩſſue, and controvert the plaintiff*s title, he muſt then ena 
himſelf, by ſome title of his own, to do it. But yet that is not the 
incipal part of hisplea, but a formal inducement only ; and there- 
there is no ſenſe, if you will quarrel with my on, and I, to 
avoid your title effectually, do induce that with a title of my own, 
that you ſhall fly upon my title, and forſake your own ; for you 
muſt recover by your own ſtrength, and not by my weakneſs. The 
Lord Hobart goes further, in giving the reaſon of this courſe of 
( Hob. 262, pleading, in Colt v. Glover, in the place before cited (a): & Of this 
363. form of pleading in law, there is one reaſon common to other actions, 
« vrherein title is contained to the land in queſtion, ſpeciallj; which 
« js, that the tenant ſhall never be received to counter- plead, but 
« he muſt make to himſolf, by his plea, a title to the land, and ſo 
« avoid the plaintiff's title alledged by traverſe, or confeſſing and 
Raſtal Ent. 1. 4 avoiding. But in the guare impedit there is a further reaſon of it, 
556. . b. a for therein both plaintiff and defendant are actors one againſt 
« another; and therefore the defendant may have a writ to the bi- 
« ſhop as well as the plaintiff, which he cannot have without a title 
« appearing to the Court;” and fo are the precedents, when a 
guare impedit is brought againſt the patron for diſturbance of his 
clerk, not being in poſſeſſion. 
The este in brief, Upon the record, as it hath been opened, and the pleading therein 
and the queſtion between the king and the patron, upon which all the queſtion ariſeth, 
upon it. I ſhall not make the queſtion tobe, Whether there may be a traverſe 
taken upon @ traverſe (though that queſtion be in truth in the caſe); 
for that is a queſtion rather upon terms of art, than a que 
forenſis, and riling upon the naked facts of a caſe depending 


in F udgment. I ſhall therefore make the queſtion upon this 
caſe ſuch as nakedly it is, without involving it in any difficulty 

_ of terms. The king brings a quare impedit, and as = 
a ag \% - * » ween 
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A. Elizabeth was ſeiſed of the advowſon of the church Tes Ri 
of Norfield in groſs, as of fee, and preſented, and derives the ad. —gainſt 


yowſon to hi and that the church became void by the death of 
the queen's preſentee, and he is diſturbed to preſent by the defend- 
ant Zervaſon. The defendant faith, That before the queen pre- a 
ſented, R, Jerveſon his anceſtor was ſeiſed in fee of the manor of 

Nor field, to which the advowſon of this church is appendant : that 
it became void by the death of one Squire, and continued fo for 
two years, and that the queen then preſented ¶hite her clerk by 
lapſe : that the manor and advowſon deſcended from Richard to 
Thomas Fervaſen, from Thomas to Sir Thomas Jervaſon, who 
granted the next avoidance to Phineas Whitc ; who preſented, upon 
the death of James White, one Timothy White, who was inſtituted 
and ind and then derives the manor and advowſon to himſelf ; 
and that the church becoming void upon the death of the ſaid Ti- 
mot l, he preſented the other defendant Hinkley, and traverſeth the 
queen's ſeiſin of the advowſon in groſs. 


THE Bizhorop 


If a common perſon bri EO count his title The law in caſe 


to preſent, and that he is diſtur 


3 the defendant, to counter- of a common 


plead the plaintiff's title, makes (as he muſt) a title to himſelf to Perſon. 


7 and confeſſes and avoids, or traverſes the plaintiff*s title. 
1RST, The plaintiff ſhall never deſert his own title, and by falling 
upon, and controverting the weakneſs only of the defendant's title, 
recover or obtain a writ to the biſhop, though the defendant's 
title do not appear to the Court to be ſufficient, or the unanſwera- 
ble reaſons given by the Lord Hobart in the firſt place. —StconD- 
Ly, If you will recover any thing from another man, it is not 
enough for you to deſtroy his title, but you muſt prove — own 
better than his. —Tr1KDLy, There is no ſenſe, if you will quarrel 
with my poſſeſſion or right, and I, to avoid your title effectually, either 
by traverſing it, which is denying, or by confeſſing and avoiding it, 
do induce that with a title of mine own, that you Thal fly upon my 
title to impeach it, and forfake your own, as I faid before.— - 
FoUuRTHLY, 3 I ſhould, being plaintiff, make it appear to 

the Court, that the defendant's title is not good, but no way make 


it appear that my own title is good, what inducement can the _ 


Court have to judge for me and againſt the defendant, when no 
more right appears for the one than the other; and not only 

but no right appears for either? In ſuch caſe fure, melior 

conditio poſſidentis: J ought not to be ſued by him I have not wrong- 
ed; he who hath no right, can ſuffer no wrong.—FIrTHTT, 
It is to no end that the plaintiff ſhould ſet forth any title at all, if he 
be not to make it good; for it would ſerve his turn only to WR 
the defendant's title, and conclude thus unreaſonably, that if I can 
make it appear the defendant hath not a good title, therefore I have 
and muſt have judgment for me. And where the king's title, 


in a quare impedit brought by him, appears to be no more than a. How far in the 
bare ſuggeſtion, the king cannot any more than a common perſon(and king's caſs the 


for the fame reaſons) forſake his own title, and endeavour only the 


from the caſe of 


deſtroying of the defendant's title; for the weakening of the de- common per- 


fendant's title without more, can no more make a good title 5— ſon, 


.-_- 


i 


Michaelmas Term, 22. Car. 2. In C. B. 


Tar ks the king, than it can to a common perſon. If the king, or his 
againfi -predecefſor, hath preſented by reaſon of wardſhip, of lte, of the 
ple eee temporalties of a biſhop in bis hands, of outlawry, and in many 
Iva, Other caſes, when the church becomes void next after the ward's 
ax>Hixxxir. age and ſuing his livery, after the death of him preſented by lapſe, 
reſtitution of the temporalties, and reverſal of the outlawry ; in 

all theſe caſes, if the king bring a quare 1mpedit, and count 

that he was ſeiſed of the advowſon in grofs, and preſented, and 

the true patron ſhall confeſs his preſentation, and avoid it by ſhew- 

ing in theſe ſeveral caſes that his preſentation was in right of the 

ward, by lapſe, by reaſon of outlawry, or of 'temporalties being 

in his the king ſhall deſert his own title, and controvert 

the defendant's ive titles in whoſe right he did formerly 

i preſent, and if their title happen to appear not good, recover the 

ſecond preſentation, againſt thoſe manifeſt rules of law delivered. 

If this ſhould be law generally, then, though the king have no 
title to preſent, nor pretend to any (for it differs not, not to pre- 

tend at all, and not to be obliged to make good the title pretended) 

it were a more compendious way, when any patron preſented, 

that the king ſhould, by ſcire facias, compel him to ſet forth his 

— _ title, and demur upon it, or traverſe it, and recover the preſenta- 

In what the law. tion, if the patron's title were any way defective. But it muſt be 
r there are caſes in which the king may deſert his own 
due cetera title, and not join iſſue upon the defendant's traverſing the king's 
common per- title, or ayoiding it, but traverſe the title made by the defendant in 
ſon, | his bar, which is directly taking a traverſe upon a traverſe ; which 
regularly @ common perſon cannot do; nor I think in any caſe, 

but where the firſt traverſe tendered by the defendant is not material 

(=) 5. Ed. 4. to the action brought, as in the caſe of waſte in the Long Quinto (a), 
bs waſte ferent, the caſe of Di v. 8 (5), and * caſe of Moud- 
g io mary rie v. Cotford (c). , Ccounti a title to him- 
l f by free fad, or by other — of bn which is another 
(5) Hob. 160. thing than only ſur miſing a title, as in the caſe at bar, may chuſe 
Hob. 10g. 90 maintain his own title found by office, and traverſed by the de- 

9 5" fendant, or otherwiſe appearing of record, and take a traverſe to 
13: Edw. 4. the title made by the defendant. The reaſon is manifeſt ; for the 
" —_ 6. 46 office of itſelf is a title appearing for the king, and he ſhall never 
$.mfors, © Joſe his poſſeſſion, having a title, but where the defendant's title 
« Prarogative,*. doth appear a better. But what is this, that the king ſhould re- 
1. 64 · b. linquiſh his own title only ſurmiſed, and controvert the defendant's, 
80 is 13. Ed. 4. Whoſe title, though it ſhould appear naught, leaves no title in the 
f. 8. and many King, but that when an office is tound, or a title for the King appears 
other books. by other matter of record, if the defendant have no title, the king 
- hath one by his office, or other record, Some books, prims facie, 
_ ſeem to make for the opinion, that the king may generally deſert 
his own title, and take a traverſe to the defendant's. Brook, tit. 


Br. © Prero083-"" Prerogative, pl. bg. © Where a man traverſeth the office of the king, 


a 
tive, pl. 65 
6. 


5. Ede & and makes to himſelf a title (ut gportet), traverſing the title of the 


cc king contained in the office, the king may chuſe to maintain his own 
title, or to trayerſe the title alledged ; for the king is not bound ta 


| « ſtapd 
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« ſtand to the firſt traverſe which tenders an iſſue, but may traverſe Tur Kew 
« the matter of the plea of his adverſary.” For this no ancient book 8 

is cited. But dicitur Hilar. 7. Edw.6. quid fic utitur in an informa- "yr veneer 
tion put by the ſubject for the king in theexchequer, «that where the f. 
« defendant pleads a bar, and traverſeth the information, the king may anoHixxzier, 
« traverſe the matter of the bar, if he will, and is not bound to main- . Edw. 6. 

« tain the matter contained inthe abſue hoc. This caſe, as appears 

in the firſt part of it, was in the-caſe of an office, and therefore 

makes not at all againſt my diverſity : in the latter part the aſſer- 

tion ſeems more general, as if the king could in any caſe deſert to 

maintain the matter of his information, and traverſe the bar of the 

defendant ; but there is nothing in this part of the caſe poſitive 


enough to over- rule my difference, and is no morebut © fic utitur ut 


, 


« gicituy in ſcaccario which may be a miſtaken report. The other Br. © Travers 


caſe is likewiſe in Brook, but no ancient book-caſe cited, but only © pur fans cev,® 


38. Hen. 8. and no more. © An information in the Chequer: The ?; 399 _ 
« defendant pleads, and traverſeth a material pointin the information, 5 
« whereupon they are at iſſue; there the king cannot waive this 
« iſſue, as he may in other caſes, where the king alone is n 
« without an informer, ut ſupra per attornatum regis, et alios 
« gis perites.” This caſe likewiſe to conclude, That when 
the information is only for the king, and a material point tra- 
verſed, upon which iſſue is joined, that the king is not bound 
to that zflue, but may take another. This diſaffirms the former caſe, 
that when the information is by an informer, the king muſt maintain 
his information. Note the cloſe of this caſe, tr — 
« natum.regis, et alios legis peritos. I ſhall give the caſe here men- 
tioned in this ut ſupra, which will, I think, ine the queſtion, 
and clear] liſh the law according to the difference taken. 
That — is likewiſe in Brook, and cited to be as in 34. Hen. 8. 
whereof there is no Y ear-Book, neither ſome four years before the laſt Br. ©* Preroga- 
caſe mentioned. It is thus : * Nera by WON OO attornatum 1 . 13% 
<« regis, et alios, when an information is put into the Cheguer upon 3+ 
« a penal ſtatute, and the defendant makes a bar, and traverſeth, 
« there the king cannot waive ſuch iſſue tendered, and traverſe the 


« former matter of the plea, as he can upon traverſe of an office, and 


tc the like, when the king is ſole party, and entitled by matter of record; 
& for upon the information there is no office before, and alſo a 
« ſubject is party with the king for a moiety, guodnota bene,” Herg 
itis moſt apparent, that upon an information, when the king hath 
no title by matter of record, as he hath * office found, the king 
cannot waive the iſſue tendered upon the traverſe, though the 
information be in his own name; which diſaſſirms the ſecond caſe 
in that point: and for the ſupernumerary reaſon, that the king is 
not the ſole party in the information, it is but frivolous, and without 
weight; but the ſtreſs is, where the king is ſole party, and en- 
titled by matter of record. I ſhall add another authority out of 
Stamford's Prerogative. If the king be once ſeiſed, his highneſs 
« ſhall retain againſt all others who have not title, notwithſtanding it 
ebe found alſo that the king had no title, but that the other had poſ- 37- Af. pl. 27. 
e ſeffion before him, as appeareth in 37. A. p. 35. which is pl. II. 
fe where it was found, That neither the king nor the party * 
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Tax kino © and yet adjudged that the king ſhould retain; for the office that 
againſt * finds the king to have a right or title to enter, makes ever the 
rut Branor or « king a good title, though the office be falſe, &c. and therefore no 
WorczsTz®» 4 man ſhall traverſe the office, unleſs he make himſelf a title; and 
. « if he cannot prove his title to be true, although he be able to prove 
« his traverſe to be true, yet this traverſe will not ſerve him. It is 
Stamford, 44 to be noted, that the king hath a prerogative which a common 
7 perſon hath not; for his highneſs may chuſe whether he will 
maintain the office, or traverſe the title of the party, and fo take 
Stamford, (44 traverſe upon traverſe. If the king take iſſue upon a traverſe to 
Prarogav* 4 an office, he cannot in another term change his iſſue, by traverſing 
& the defendantꝰ's title, for then he might do it infinitely, But the 
prettly, and fe» © king may take iſſue, and after demur; or firſt demur, and after 
veral other « take iſſue; or he may vary his declaration: for in theſe caſes, as to 
Sooks. the right, all things remain, and are as they were at firſt; but 
8 „ this ought to be done in the ſame term, otherwiſe the ki 
* T 
« attendance. |” 2 | - | 


Wrrpr, Fuffice. I think the king cannot take the traverſe in 
this caſe ; and this will a by looking into the old books, which 
were not well confidered by thoſe who did reply. It is faid in the 
Tear Book 13. Hen. 7. 17%, 14. pl. 18. chat the xing maychuſe, either 
to maintain his own title, or to traverſe the title of the who 
ſues him by petition : fo in the 13. Edw. 4. 8. pl. 1. it is faid, that 
when one traverſes an office, the king may either maintain the of- 
ice, or traverſe the title ſhewn for the becauſe no man 
bree a title. But 
there it is reſolved, "That if the king join ĩſſue upon his own title, 
he cannot change iſſue, and traverſe the title ſhewed for the party. 
Now here is the allegation of the king, that the advowfon was m 

| and the defendants denying it, is in nature of joining an 
* Iſſue, which cannot be receded from. But the reaſon why in that 
+ _ caſe the king might waive the traverſe tendered to his title, and 
_ traverſe the title ſhewn for the party, is, becauſe the office puts 

the king in actual poſſeſion ; for where the king is in by record, 

or poſſeſſion (for poſſeffion is enough), the party muſt make a 

title, if he will recover againſt the king, as in Savage Caſe (a). 

It was found by inquifttion, that whereas THE TURN, time out of 

mind, uſed to be held at Moreęſter, he, being ſheriff for life, held 

it at Pedy! and Streight, contra formam flatuti de 'Macna - 
CrnanTa : upon a ſcire facies upon an information hereupon, for 

iting the office, he pleads, That time out of mind, &c. it 

*f 277 ] uſedtobe held ® at Pedyl, Sc. Ans Hoc that it uſed to be 
held at Worcefter > Refolved, that the king might maintain the 
inquiſition, that it uſed to be held at Worcefter, ansQUe Roc 

that it uſed to be held at Pedyl, &c. and the reaſon is, becauſe the 

king was intitled to the forfeiture by a record. The difference 

is, Where the king is actor, as here he is, being out of poſſeſſion, 


(a) Keil 192. pl. 3. 
| he 
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he muſt make a title, and prove it. But where the party is actor, 
he cannot fix upon his own title, and force the king to make good 
his own title : Hen. 8. Br. Prerog. 116. Whorewood's Caſe 
is full in point. an information tam quam, if the defendant 


- traverſe, the king cannot waive the iſſue ſo tendered. One reaſon ,; 


indeed given is, becauſe the king is not ſole party; but the 
chief reaſon is, becauſe the king is not iatitled by matter of re- 
cord : for faith the book, There is no office found before the in- 
formation; but upon a traverſe of an office, er hujuſmodi, faith 
the book, the king may do it, becauſe he is intitled by matter of 
record; therefore, in our caſe, the king ſhall not waive the iſſue 
tendered, &c. and fly upon the matter of the defendant's title. 


ARCHER, Fuftice, accordant. It muſt be admitted, that in this caſe 
the king muſt make a title, becauſe by preſenting of Tim. White and 
alſo of Hinkley the defendant, the which was nine years fince, 
be is put to his guare impedit, and is out of poſſeſſion, I do not 
lay of the inheritance, though that hath been a queſtion in the old 
books (a). But it has been adjudged, that the inheritance cannot 
be gained or deveſted out of the king by any uſurpations (5) ; 
but that he may grant away the inheritance of the advowſons ſtill, 
&. But it is as clear, and agreed by all thoſe books, and by 
BefwelPs Cafe (c, that inſuch caſe, he muſt bring a quare impedit 
to recover the preſentation, for he is put out of poſſeſſion of that. 
For as Loxd HoBarT obſerves (4), it is one of the things 
whereupon uſurpation works more violently than upon other poſ- 
ſeſſions. Now he that is thus out of poſſeſſion, and put to his 
quare impedit, muſt always make a title to himſelf in the declara- 
tion (e); and this the defendant cannot counterplead, but by con- 
veying a title to himſelf, and fo avoiding the plaintiff's alledged 
title, by traverſe, or confeſſing and — * 5). Now here the 
defendant hath done what he could do; he hath traverſed the king's 
title; why then * ſhall the king depart from his own title, and fly 
upon the defective title of thedetendant ? No; Actori incumbit onus; 
he muſt recover by his own ſtrength, not by the defendant's weakneſs. 
The defendant, by traverſing the king's title, has cloſed up the king, 
ſo as that he — to take iſſue, and maintain his own title (g). I 
ſay therefore, that the king's declining his own title, and falling upon 
the other's, is a ye een which is matter of ſubſtance, and it would 
make pleading infinite: therefore the demurrer in this caſe is good. 
The caſe of Chichefley v. T hompſon (%) is in point; and fo is Ho- 
BART'Sgpinion in Digbyv. Fitzherbert (i); and though the Judges 
are two and two in that caſe, as it is there reported, yet the whole 
Court agreed it afterwards. So that were this a common perſon's 
caſe, I ſuppoſe it would be agreed on all hands. But it is inſiſted, 
that this is one of the king's prerogatives, That when his title is 


| (a) See Cro. Jac. 53. (e) Hob. 1032. 
Y Cro. Jac, 1423. Cro. Elis. 247. ( f } Hob, 163. 
519. 6, Co. 30. and ſee 7. Ann, c. 18. (s Cro, Jac. 651. 
Ante, page 256. notis, (5) Cro, Car. 10g. 
c) 6. Co. 49, 59%. (i) Hob. 103. | 
Hob. 38. 
, traverſed 
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traverſed by the party, he may either maintain his own title, againſt 


or the traverſe of the party, or traverſe the affirmative of the party 


— (a). I anſwer, It is true, this is reckoned up among many other 


Jenvasox, 


prerogatives of the king. But, Fixs r, with reverence, ſeveral 


_ axwHinxLiEr. of them are judged no law; as that if the king have title by lapſe, 


and he ſuffer another to preſent an incumbent, who dies, the king 
ſhall yet preſent, is counter-judged (h), and both that and the next 
following point too. SECONDLY, In the ſame caſe (c), there is 
a good rule given, which we may make uſe of in our caſe, viz, 
The common law doth fo admeaſure the king's title and preroga- 
tives, as that they ſhall not take away, nor prejudice any man's 
inheritance (d). Now my brother WyLDE hath given the true 
anſwer, That when the king's title appears to the Court upon re- 
cord, that record ſo intitles the king, that by his prerogative he 
may either defend his own, or fall upon the other's title : for in 


all cafes where the king either by traverſe (e), or otherwiſe, as by 


212791 
12 


yy demurrer (/), falls upon a defendant's title, it muſt be un- 
ood, that the king is intitled by record; and ſometimes it is 
remembered, and mentioned in the caſe (i), that the king is in as 
by office, &c. But in Brot © Prerog.” 116. the king's attorney 
doth confeſs the law to & be fo expreſsly, that the king has not this 
prerogative, but where he is entitled by matter of record. Before 
the 21. Fac. 1. c. 2. when the king's title was found by any inqui- 
ſition, or preſentment, by virtue of commiſſions to find out con- 
cealments, defective titles, &c. he exerciſed this — — of 
falling upon and traverſing the parties titles, much to the 
prejudice of the ſubjects, whoſe titles are often fo ancient and ob- 
ſcure as they could not well be made out. Now that ſtatute was 
made to cure this defect, and took away the ſeverity of that pre- 
rogative; 9 That the king ſhould not fue or i any 
perſon for his lands, &c. unleſs the king's titles had been duly in charge 
to that king or Queen Elizabeth, or had ſtood inſuper of re- 
cord within thirty years before the beginning of that parliament, 
&c. Hob. 118, 9. The king takes iſſue upon the defendant's tra- 
verſe of his title ; and could the king do otherwiſe, the miſchief 
would be very great, as my brother obſerved, both to the patron 
and incumbent. I be law takes notice of this, and had a jealouſy 
that falſe titles would be ſet on foot for the king: and therefore the 
ſtatute 25. Ew. 3. ſt. 3. c. 7. and 13. Rich, 2. c. 1. and 4. Hen. 
4. c. 22. enables the ordinary and incumbent to counterplead the 
king's title, and to defend, fue, and recover againſt it. But a 
fortiori at common law the patron, who by his endowment had this 
inheritance, might controvert and traverſe the king's title ; andit 
is unreaſonable and miſchievous, that the crown's poſſeſſions by 
lapſe, or, it may be, the mere ſuggeſting a title for the king, 
ſhould put the patron to ſhew and maintain his title; when per- 


(a) Paſch. Pr. C. 242. a. pl. 2. 9. Hen. 4. pl. 6. F. N. B. 152. 
b) Cro. Car. 44. 7. Co, 28. (e) 24. Ed. 3. 30. pl. 27. Keil. 
c; 7. Co, 236. : 179. | 


. 79. 192. 
(4) 19. Edw. 4. pl 9. 11. Hen. 4. (f) Fire. Abr. ““ Mon, de Fait, 172. 
pl. 37. 13. Edw. 4. pl. 8. 28. Hen, . (g) Fitz. Abr. 34. 5 tap 
; : 
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his title is very long, conſiſting of twenty meſne convey- 


ances, and the king may traverſe any one of them: Keikvay 192. 
8 - mile. 


b. pl. 3. 1 „I thiak the king ought to have taken iſſue, 
and he not doing it, the demurrer is good, and that the defendant 
ought to have judgment. SIE | 


TYRREL, Fuſtice, contra. I am not ſatisfied but here is a diſ- 
continuance ; for the defendant pleads the appendancy of the church 
only, not the chapel : it is true, be traverſeth, that the queen was 
not ſeiſed of both. I deny what is affirmed, that the king by his 

entation of Timothy White, and the preſent incumbent, is out of 
poſſeſſion. By judgment of reverſal the law at this day is (4), 
that he cannot be put out of poſſeſſion of an“ advowſon by twen- 
ty uſurpations. A guare impedit is an action of poſſeſſion; and 
if he were out of poſſeſſion, how could he bring it? As to this 
traverſe, it is a common erudition, that a party ſhall not depart, 


and that there ſhall not be a traverſe upon a traverſe (5). But. 


the king is excepted; and it is agreed, that where the king is in 
poſſeſſion, and where he is entitled by matter of record, he may 
take a traverſe upon a traverſe (c); and there is no book fays, that 
where he is in by matter of fact, he cannot do it: indeed there is 
ſome kind of 5 leaſt in the laſt of thoſe authorities (d); 
but I will cite two on which I will rely; viz. 19. Edw. 3. 
Fitz. Monſtr. de Faits, 172. which is our caſe. The king in a 
quare impedit makes title by reaſon of a wardſhip, whereby he had 


Tar K 
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the cuſtody of the manor to which the advowſon belonged, and 
that the father died ſeiſed thereof, &c.; and there is not a word 


that his title was by matter of record. The defendant pleads, 
that the father of the ward made a feoffment of the manor to him 
for life, and afterwards releaſed all his right, &c. ſo that the fa- 
ther had nothing therein at the time of his death ; and that after 
his death, he, defendant, enfeoffed two men, &c. and took 
back an eftate to him for ten years, which term yet continues, and 
fo it belongs to him to preſent. But he did not ſhew the releaſe, 
but demurred in judgment upon this, that he ought not to ſhew 
the releaſe ; and the king departs from his count, and inſiſts upon 
that which the defendant had confeſſed, that he had made a feoffment; 
which he having not ſhewn by the releaſe, as he ought to make 
himſelf more than tenant for life, was a forfeiture, and therefore 
the heir had cauſe to enter, and the king in his (Tight; and there- 
upon prays judgment, and has a writ to the biſhop (e). l be 
other caſe is 24. Ed. 3. 30. pl. 27. which is our very caſe. 
The king brings a guare impedit for a church appendant to a ma- 
nor as a guardian; the defendant makes a title, and traverſeth the 


title all by the king in his count, viz. the appendancy ; the 


king replies and traverſes the defendant's title: for this cauſe the 


(a) Cro, Jac, 123. {c) 8. Co. 104. Plowd. 243- Br. 
Y See 1. Lev. 192, 193- 2. Lev. Petition, 22. Br. © Prero.”” 56, 
212, 175. 1. Saund, 21, 22, 23. 60. 69. 116. | : 
2. Ld, Ray. 201, 211. 4 Br. * Prero.“ 116. 
a en. e] 7. Co. 86, Co. * 


{ 


> \ 
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defendant demurs, and judgment was for the king. In this cafe 
it doth not appear in the pleading, that the king was in by mat. 
Tu Bure or ter of record, and fo it is our very caſe ; for the king may be in 
WonczsT+iR, by poſſeſſion dy virtite of a wardſhip without matter of record by 


„ 
Tas 


— entry, &c (a). I rely * upon theſe two caſes. But 7. Hen. 8. Riu. 


175. is fomewhat to the purpoſe. By FiTzHERBERT: Ina ra- 
* [281 ] . by the king, if the defendant make a title and 
(«} Staunforde traverſe the king's title, the king's attorney may maintain the 
Prerogativa * 6, and traverſe the defendant's title. I think there is 
Regie 54 no difference between the king's being in poſſeſſion by matter of 
record, and by matter of fac. Again, if matter of record be ne- 
, here is enough, vi. the queen's preſentation under Tyr 
GKEATSEAL of England: and here is a deſcent, which is and muſt 
be jure coronæ. It is unreaſonable that a ſubject ſhould turn the 
king out of poſſeſſion by him that hath no title. This is a prero- 
ive caſe, As to the ſtatutes objected by my brother Akchzx, 
y concern not this cafe. The firſt es the patron to coun- 
terplead; but here the patron pleads. The reſt concern the 
king's preſenting en auter droit; but here it is in his own right. 
I think the king in our caſe may fly upon the defendant's title, 
and there is no inconvenience in ĩt: for the king's title is not a 
bare fi ion; for it is confeſſed by the defendant, that the 
queen did preſent, but he alledges it was by lapſe. For another 
reaſon I think judgment ought to be for the king, viz. Becauſe 
| the defendant has committed the firſt fault: for his bar is naught, 
Woo oh 57 in that he has traverſed the queen's ſeiſin in groſs; whereas he 
2. Mod. 18g. Ought to have traverſed the queen's preſentment modo et formd. 
2+ Stra. 1012. Fer where the title is by ſeiſin in groſs, it is repugnant to admit 
the preſentment, and deny the ſeiſin in g ; becauſe the pre- 
ſentment makes it a ſeiſin in 2 * n of 10. Hen. 
«tt is in point, is my Lord Bucthurſt's Caſe in 
* A The traverſe here is a matter — — if 
it be but form, it is all one; for the king is not within the ſtatute 
of 27. Eliz. c. 5.—So he concluded that judgment ought to be 
(b) But judg- given for the king (6). | | 
ment was given for the defendant, See S. C. Vaugh, 53. 


©r a8s 1-::-: , 
pe poder Lee's Caſe, 
An archdeacon AYMOND moved for a writ of privilege to be diſcharged 
cannot be ap- from the office of expenditor, to which he was elected and 
pointed by appointed by the commiſſioners of ſewers, in ſome part of Kent, in 
ee che Teſpect of ſome lands he had within the Level. He inſiſted that 
office of cxpen. Doctor Lee was an eccleſiaſtical perſon, archdeacon of Rocheſter, 


ditor. where his conſtant attendance is required; adding, that the office 
8. c. 1. Vent. to Which he was appointed was but a mean office, being in the 
105. nature of that of a bailiff, to receive and pay ſome ſmall of 
1. Lev. 303. | | At 


F. N. B. 175. 2. Iaſt. 4. Co. Lit. 99. 6. Mod. 240. 1. Sta. $7. 698. 2+ Stra, 110. 14 


N 
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money; and that the lands in reſpect whereof he is elected were Doe ges Lass 
let to a tenant. | Ca. 
It was objected agai is, That this archdeacon” 0 | 
Man againſt this, on's predeceſſors 
Tun Coux r ordered notice to be given; and granted a rule 
to ſhew cauſe why the Doctor ſhould not execute this office. 


Afterwards, RainsForD and Mor rox, 7uftices, only being 
in court, it was ruled that he ſhould be privileged, becauſe he is 4 
2 But I thiak for another reaſon, v:z. becauſe the land 
is in leaſe, and the tenant, if any, ought to do the office,—The 
writ of privilege was accordingly allowed. | 


Lucy Lutterell, Widow, againft George Reynell, Eſq. Gale 20. 
George Turbervile, Eſq. John Cory and Fes — f * 


HE PLAINTIFF, as adminiſtratrix to Jane Lutterell during Treſpaſs will 
the e of Alex nder Lutterell, the plaintiff's ſecond ſon, not lie for ta · 
declared againſt the defendants in an action of treſpaſs, For that King money, if 
they, together with John Chappell, &c. did take away four thou- erz, ther 
ſand pounds of the monies numbered of the ſaid Jane, upon the _ bad 
20th day of October 1680; and fo for ſeven days following the Kn 
like ſums, ad damnum of thirty-two thouſand pounds. * Upon od the la 

a full hearing of witneſſes on ſides, the jury found two of b been! 
the defendants guilty, and gave fix thouſand pounds damages; fur Fe panty 
and the others not ot A new trial was afterwards moved cuted j 
w_ * R. r 5 at the trial ex- . but the 
cepted agai evidence, if it were true, it deſtroyed * 
the plaintiff *s action, inaſmuch as it amounted to prove the de- 2 
fendants guilty of felony ; and that the law will not ſuffer a man pf. 
ony, and bring treſpaſs for that which is a kind # | 2 ] 
of robbery. E Indeed, aid he, if they had been acquitted or found © 293 
« euitty of the felony, the action would lie. Therefore it may be ?: e age, 
« maintained againſt Mrs. Cory, and againſt William. Maynard, Jabs, 148. 
« who were acquitted upon an indictment of felony for this mat- Latch. 145. 
« ter ; but not againſt the reſt.” —But THz LoD CHE Baron 12. Mod. 329. 
declared, and it was agreed, that it ſhould not lie in the mouth of LA. Na. 
the party to ſay that he himſelf was a thief, and therefore not 
guilty of the treſpaſs : but perhaps if it had appeared upon the de- 
—_—— defendant ought = 3 deen diſcharged of the treſ- 
ed quere, What w would be, if it appeared 
the pleading, or were found by ſpecial verdict? NE 
My Lonxẽů Crier Baron alſo declared that it was agreed, 1a ereſpaſi 
0 whereas „ 2 the 1 for the plain- hag r 
» was guilty, as is own evidence, together with trial to have 
——— but was left he of the declaration, — might — 
be a witneſs for the plaintiff, that he was a goed and legal witneſs Pond by thy 
but his credit was leſſened by it, for that he ſwore in his own diſ- own weflimony 
to be a parti. 
| 1 criminis, is 2 competent witneſs 
Vox. I. U ” charge x 
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Lorrtartt charge; for that when theſe defendants ſhould be convicted, and 
2 12 have ſatisſied the condemnation, he might plead the fame in bar of 
Fanny rae an action brought againſt himſelf. ' But thoſe in the ſimul cum 
KS, ' | 
were no witneſſes (a . 5 
(a) A. wins | | 
money of B. by means of C. and D. packing the cards 1 upon an indictment againſt C. and D. 
A. cannot be a witneſs, becauſe intereſted in the conviction ; for it might give the record of it in 
evidence on a proſecution againſt him as a particeps criminis, By Luz, Chief Juflice, at the fittingy 
after Mich, Term, xg. Geo. 2. in the caſe of Rex b. Back well, Merrill, and Others. Note ts the 
Fourth Edrtion.—Secalfo 8. Mod. 60. 10. Mod. 193. 12. Mod. 72. $20, Sus. 633. 2. Ld, 
Ray. 1007. 1412. Caſes in Crown Law, 2d edit. x41. 365. | 


Hearſay, though Several witneſſes were received, and allowed, to prove, That 
not direct evi- William Maynard did at ſeveral times diſcourſe declare the 
cance, os. {ame things, and to the like purpoſe, that he teſtified now. And 
boration of z the LoRD CHIEF BARON ſaid, though a hearſay was not to be al. 
witoets's teti- lowed as a direct evidence, yet it might be made uſe of to this 
mony. purpoſe, viz. to prove that William Maynard was conſtant to him- 
Skin. 402. ſelf, whereby his teſtimony was corroborated. 

Holt, 286. Bull. N. P. 294. Gilb. Evid. ch edit. 159. | 


[ 28 0 
I J One Tronve, formerly Ar. Reynell's ſervant, being ſubpe. 
chancery may na'd by the plaintiff to give evidence at this trial, did not appear, 
be read in eri. Rut it being ſworn by the Exeter waggoner, * that Thorne came 


„NN ſo far on his journey hitherward as Blandford, and there fell fo fick 
deponent is dit. that he was not able to travel any farther, his depofitions in chan- 

abled by fckneſ: cery, in a ſuit there between theſe parties about this matter, were 

to attend. admitted to be read. | | 4 
10. Mod. 216, 225. 262. 12. Mod. 215. 231. 305. 319. 239. 375» $93- 607 Fitzy. 197. 

1% Peer. Wms. 288. 414. 557» 2. Peer. Wms. 563. 1. Ld. Ray, 729. 2. Ld. Ray. $73. 1166. 

1371. 1. Vern. 333.413. Prec. Chan. 64. Abr. Eq. 227, 2. Stra-920. The like point in 

Mr. Fitzgerald's Caſe, in chancery, Trinity I erm, the 15. & 16. Geo, 2, where the witneſſes were 

gone abroad. And fee Gilbert's Law of Evidence, 4th edit. 60. * 


Caſe 30. Smith againſt Smith. | 
If one of two SSUMPSIT. The plaintiff declared, Whereas he and the 
pen po ogg eh defendant were executors of the laſt will and teſtament of 


el rhe ne 7.8.3 and whereas the defendant had received ſo much of the mo- 
eff-ts, and the ney which was the teſtator's, a moiety whereof bel to the 
other ſues for plaintiff ; and whereas the plaintiff pro recuperatione inde ſettdſſet the 
the recovery of defendant ; that he the ſaid defendant, in conſideration that the 

woe 2 plaintiff ab/iineret &  ſeftd pred. profequendd et monſtraret quoddam 
camputum, did promiſe him one ed pounds; and avers, that he 
him ſo much, did forbear, &c.; et guid oftentavit quoddam computum prædictum. 


in conſideration 
he with for- Joxxs, after a verdict for the plaintiff, moved in arreſt of judg- 
bear, and ſhew ment, for the defendant, as followeth : Although I do not fee how 
1 that Which one executor claims againſt another, is recoverable at 
dane, l. all, unleſs in equity; yet I ſhall inſiſt only on this, That here is 
though it is not ſtated in what court the ſuit was commenced,—S. C. 2. Keb. 695. 703. 
8. C. Ray. 203, Ante, 43+ 166, 7, Mod. 13, 2. Saund. 136. . Salk, 25. 29. 

| | ne 
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no good conſideration alledged; for it is only alledged in — Su17H 
4 plaintiff ſecrdſſet. 1 ſaid ſo much as > 7h was lega againſt 
mode, in 2 legal way; whereas it ought to ſet forth in what court it rl. 
was, &c. that ſo the Court might know whether it were in a court 
which had juriſdiction therein or no; and fo are all the precedents 
in actions concerning forbearance to ſue. In point of evidence the 
firſt thing to be ſhewn in ſuch caſe as this is, that there was a 
ſuit, &&. _ | 
SAUNDERS, for the plaintiff. That being the prime thing ne- 
er — it muſt be 
to have been proved. But however, if this conſideration 
be idle and void, yet the other maintains the action. 


Tux CovkrT agreed, That one good confideration was enough. 
IT wAs ALS0 AGREED, That if the plaintiff had averred only 
he had ſhewed guoddam computum, that unleſs the conſideration had 
been to ſhew any account, it had been naught; for © guoddam” 
is « aliud,” Dyer 70. Num. 38, 39: 1. Hen. 7. pl. g. But it 
ing © quoddam * computiom it was well enough; for #* 
gs. ufo predictum”* — to the particular — 2 diſ- 285 1 
courſed of between them. IT WAS ALSO AGREED, That it had 
been beſt to have ſaid monſtravit in the averment, that it might 
with the allegation of the conſideration. But yet the word 
entavit, h it moſt commonly, by a metonymy, ſignifies © 5 
« boaſt,” yet it ſigniſies alſo © to bet, or © to ſhew often,” as 
2 all the Dictionaries; and therefore it is well enough. 
ake judgment. | 


Sir Francis Duncombe's Caſe. Caſe 31, 


I WAS HELD, That if a writ of error abate in parliament, or 19 wha ca & 
the like, and another writ of error be brought in the ſame court, writ of error . . 

it is no ſuperſedeas. But if the firſt writ of error be in the exche- Mall be a 

quer chamber, &c. and then a writ be brought in parliament, &c. * 

it is Po ur by the opinion of ALL THE JuDGEs, againſt * 

Loxp Coke. Vide Haydon v. Godſalve, Cre. Fac. 241. 342. Ante, 28. 1064 

| 112. 

2. Roll, 492. Raym. 5. 1. Vent. 37. 1. Sid. 413. 2. Lev. 93. 3. Mod. 125. 2. Leon. 120, 

Bund, 64. 13x. See 3. Jac. 1. c. 8. Cro. Jac. 135. 2. Burr. 746, 13. Car. 2. c. 2. 

16, & 17, Car, 2.c, 8. 1. Term Rep. 279, 3- Term Rep. 390. 


Browne againſt London. | Caſe 32. 


NDEBITATUS ASSUMPSIT for fifty-three pounds due to An indebitams 
the plaintiff upon a bill of exchange drawn upon the defendant, A will 


and accepted by him, according to the cuſtom of the mers jy f. en, 
chants, &c. | the acceptor of a 


? | billof exchange. 
T. z. Keb. 695. 713. 753. $22. 8. C. x. Lev: 298. 8. C. 1. Vent. t52. 8. C. x. Peem. 14. 
Ante, 14. 2. Show. - . Mod. 13. 367. 6. Mod. 129. 8. Mod. 373. 11, Mod. 100. 
12. Mod. 37. 107. 345+ 1. Salk. 125, 1. Ld. Ray, 175. 2. Ld. Ray. 753-759. 1. Stra. 680. 


Gild, Evidence, 4th edit. 1 10 111. v . 
2 After 
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N After a verdict for the plaintiff, it was moved in arreſt of judg. 
Len. ment, "That though an aetion upon the caſe does-well lie in ſuch 
" Caſe, upon the cuſtom of merchants, yet an indebitatus aſſumpſit 
may not be brought thereupon. | | | | 
WinninGToON. I think it doth well lie. Debt lies againſt a 
ſheriff upon levying and receiving of money upon an execution: 
Hob. 206. Now this is upon a bill of exchange accepted, and alſo 
upon the defendant's having effects of the drawer in his hands, 
having received the value; for ſo it mult be intended, becauſe 

| otherwiſe this general verdict could not be found. 

*[286], * RAINSFORD, Chief Fuftice. This is the very fame with Milian 
Caſe, lately in the court of exchequer, where it was adj that an 
indebitatus aſſumpſit would not lie. In this caſe, he that the 
verdict d not help it; for though my Lon D CHIEF Baron 
ſaid ĩt were well, if the law were otherwiſe ; yet HE and weall 

tat a bill of exchange accepted, &c. was indeed a good ground ſor 

a ſpecial action upon the caſe; but that it did not make a debt: 

Fixsr, Becauſe the acceptance is but conditional on both ſides. 

If the money be not received, it returns back upon the drawer of 

the bill; he remains liable ſtill ; and this is but collateral 

SECONDLY, Becauſe the word © overabilis” doth not imply debt. 

— THIRDLY, Becauſe the caſe is prime impreſſionts : there is no 
precedent for it. | 3 

Orrier, who was of counſel for the defendant in the caſe at 

bar, then ſaid, that he was of counſel for the plaintifF in the exche- 

uer caſe, and that therein direction was given to ſearch for prece- 

* and that they did ſearch in this court, and in Guildball, and 

1 ; that there was a certificate from the attornies and prothonotaries 

= there, that there was no precedent of ſuch an action.—-Adjournatur. 


ae g. Co. , TwisDEN, Fu/tice.. I remember an action upon the calc 
D Ren. Rep, Was brought, for that the defendant had taken away his goods, and 
312, hidden them in ſuch ſecret places, that the plaintift could not come 

2 C and adjudged it would not 
1 . 


It ſeems, that neither debt nor in- at N. P. Eaſter, 22. Geo. 3. Bailey, 47.; 
debitatus afſumpſit will lie on a bill of but there is no privity between the 
exchaige, except when there is a privity _ indorſee and the acceptor. Hard. 4%. 
between the parties, as between cbe payes 1. Vent. 152, Comb. 204. The 
and tb: drawer, or the drawer and the modern practice of proceeding on a bill 

acceptor; 1. Mod, Ent. 312. Kyd on oſ exchange is by ſpecial actias on the caſe, 
Bills, 214. ; and between the indorſcs founded on the cuſtom of merchants. 
and his immediate indorſer, Per Lens 1. Will, 185. 1. Ld, Ray. 21. Ky 


Mansrizio, in Kepenbower v. Tims, on Bills, 115+ 


Watkins 
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Watkins againſt Edwards, - Caſe 33. 
Eafter Term, 22. Car. 2. Rell 408. 


CTION or cov*Naxr brought by an infant by his guar- The ſeffions, 
A dian, For that the plaintiff or 7 Sane ON — de- the 3. Elin. — 
— indenture, &c. the defendant did not keep, maintain, edu- . eier Pu- 
cate, and teach him in his trade of a draper as he ought, but turned — 
him away. The defendant pleads, That he was a citizen and freeman charge the in- 
of Briftol; and that at the general ſeſſions of the peace there held, dentures, whe. 
there was an order, that he ſhould be diſcharged of the plaintiff, for iber the appli- 
his diſorderly living, and beating his maſter and miſtrefs ; and that Ir 
this order was enrolled by the clerk of the ® peace, as it ought to for or de 2p. 
be, &c. To which plea the plaintiff demurred. prentice. 


It was faid for the plaintiff, That the ſtatute of 5. Eliz. c. 4. [ 237 ] 
doth not give the juſtices, &c. any power to diſcharge a maſter 8. C. 1. Vent. 
of his tice, in caſe the fault be in the apprentice, but only 58 
to miniſter due correction and puniſhment to him. . 

Tus Couar. That hath been over-ruled here. The juſ- Aa, 2: 37% 
tices, &c. have the ſame power of diſcharging upon complaint of Cre. Car. 470. 
the maſter, as upon complaint of the apprentice :- elſe the maſter 530. | 
would be in a moſt ill caſe who were troubled with a bad appren- . Sund. 313. 


tice; for he could by no means get rid of him (a). 2 


349+ 441. 551. 1. Salk, 67, 1. Scra. 143. 704+ 3+ Ld. Ray. 1410, 


SzconDLY, It was urged on the plaintiff's behalf, That he had The ſeffions 
not, for aught that appears, any notice or fummons to come and wann exerciſe 
make his defence; 11. Ce. agg's Caſe : and this very ſtatute nene 
ſpeaks of the appearance of the party, and the hearing the matter 4 fervants, 
before the juſtices, . unleſs the party 

SAUNDERS, for the defendant. In this caſe the juſtices are yy 
judges; and it being pleaded that ſuch a judgment was given, to aper. 


that is enough, and it be intended all was regular, Ante, 2. 


5. Mod, 139. 
1. Salk. 38. 2. Salk. 491, 1. Strange, 143. 1. Vent. 174. Seſf. Caf. 113. Seit. & Rem, 
pl. 523. and ſee Mr. Conſt's edition of Bott's Poor Laws, vol. i. page 513. 520. 


rection in it; and then, if he could not compound and agree it, | 


he might have applied himſelf to the ſeſſions. For the ſtatute in- 
there ſhould be, if poſſible, a compoſure. in private; and 

the power of the ſeflions is conditional, viz. if the one juſtice 

cannot end it. In caſe of a baſtard-child, they cannot go to the 


(a) And now by 30. Geo. 2. c. 19. Bott's Poor Laws, vol. i. page 504. to 
.. 3. the ſame power is given toanytwo $520. where all the ſtatutes and caſes 
juſtices of the peace where the par- upon this ſubject are collected. a 
ties dwell, See Mr. Conſt's edition of 

U 3 _ ſeſſions 
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Werxus ſeſſions per ſaltum; and we doubt they cannot in this caſe. It is a 


_ againſt 
Epwaz Ds, 


new 


e. And then the matter will be, Whether this ought to 


be ſet down in the pleading ? Adjournatur (a). 


(a) But ir ſeems to be now ſettled, 
that the ſeſſions have an original juriſ- 
diction upon this ſubjet;z Rex v. 


3- Salk. 68, 1 Stra. 704. f 
Rex 9. Heafeman, B. R. H. 101. ; 


and that they may diſcharge the parties 


from each other on proper cauſe j Rex v. 


An information 
does not lie 


againſt the lord 


of a manor for 
taking untea- 


enable diſtreis 3 ſeveral of his tenants, and 
but the remedy 


is by aZien on 
the ſiatote of 


S. C. avte, 71. 
S. O. 2. Keb. 
637. 697. 

S. C. 1. Lev. 
299+ 


S. C. Ray. 193. 


Hales Owen, x. Stra. 99. 704. and order 


a proportionable part of the apprentice. 
fer to be returned; Hawkeſworth v. 
Hilary, ante, 2. Rex v. Amies, Conft's 
Bott, vol. i. p. 515. But the party com. 

ined of muſt be ſummoned ; Rex v. 
Rutter, Con(t's Bott, vol. i. p. 513. and 
Rex v. Gill, 1. Stra. 143. See allo 
20. Geo. 2. c. 19. 


* Rex againſt Ledginham. 

| Eaſter Term, 20. Car, 2. Roll 163. 
FORMATION ſetting forth, That he was lord of the ma. 
nor of Ottery St. Mary, in the county of Devon, wherein 


there were many copyholders and freeholders, and that he was a 
man of an unquiet mind, and did make unreaſonable diſtreſſes upon 


ſo was communis oppreſſor et perturbator 


It was proved at the trial, that he had diftrained four oxen for 
Marichridge. three · pence, and fix cows for eight-pence, being amercements 


for not doing ſuits of court, and that he was 


perturbator pacis. | 


communis oppreſſor et 


The defendant was found guilty. But it was moved in arreſt 
of judgment, That the information is ill laid: 


nsr, It is ſaid he diſquieted 


his tenants, and vexed them 


8 1. Vent, With unreaſonable diſtreſſes. It is true, that is a fault, but not 2 
fault puniſhable in this way ; candy the ſtatute of Marlebridęe, 
P 


* 104 
C. 2. Dany. 
651 | 
S. C. Freem. 


c. 4. 2. Inſt, 106, 7. he ſhall 


where the ſtatute takes care for due puniſhment, 


muſt be obſerved. 


ed by grievous amercements ; 
that method 


Ante, 34- 1« Lev. 146. 3. Lev. 48. 2. Tait. 131. 107. 1. Hawk, P. C. 301. 2. Stra. $28, 


10. Mod. 337. 


An action for 


di ſtreſſes mutt 
ſhew bow 
mach, and of 


SxcoxpLy, As to the matter itſelf, they do not ſet forth how 
unreaſonable - much he did take, nor from whom; fo that the Court cannot 
judge whether it is unreaſonable or no, nor could we take iſſue 


upon them. 


bor taken, —S- C. x. Vent. 208. 8. C. 2. Keb. 697. 


The charge of 


Comments oppreſ- 


for is too gene- 
ral 


$ 


—TnrrDLy, As to the communis oppreſſar et perturbator pacis, 
they are ſo general, that no indictment will lie upon them; as in 


Grnmwalis Cafe (a), which indeed goeth to both the laſt points, 


2. Roll. Abr. 79 6. Mod. 311. Moor, 362. 2. Hawk. P. C. 323, Burr, Rep. 2471. 


(a) * 392+ 


Twispkx, 


*» r 
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T wISDEN, Juſtice. Communis oppreſſor, Ec. is not good: ſuch 
ral words will never make good an indictment, ſave only in 
Ot Ln caſe of a barrator ; for © communis barredator” is a Dune. 
term which the law takes notice of, and underſtands: it is as 0 
much, as I have heard judges fay, as « a common knave, which 


contains all knavery. 
not lie for tak: 
the which the 
the ſtatute tam guam. 


or the other point, an information will 
outrageous diſtreſſes. It is a private thing, for 
ute gives a remedy, viz. by an action upon 


PER CURIAN, It is naught——Adjournatur (a). 


(a) The Court were unanimouſly of 
opinion, that the charge of communis 
5% der et pertwbater pacis is too gene- 
ral; S. C. 2. Keb. 697. S. C. 1. Lev. 
199. 3 and that in proceedings for this 
injury it ought to be flated upon what 
renants the diſtreſs was made, with their 
names, and how , much was taken ; 
$, C. 1. Vent. 108. : but the judgment 
was arreſted, becauſe an information will 


for that the remedy is by ſpecial ach 
on the ſtatute of Marlebridge. 8. C. 
1. Lev. 299. 8. C. Ray. 205. 


Taser ASS vi ect armis will not lie for this 
injury at common law ; Fitzg. $5. 3 for 


the entry is at firſt lawful; 2. Strange, $51, 
And no ſubſequent irregularity in making 
difireſs ſe rent (and by 17. "Geo. 2. 
c. 38. for the poor's rate) will make the 
party a treſpaſſer ab initio. 11, Geo, 2. 


1 
againft 


© > 


- 2 
> 


is 


1 de 


7 2 


not lie for taking an exceſtve diflireſs; c. 19. Eſpinaſ. Dig. 56. 8. *7 280 } 
8 5 We, 289 
Roberts againſt Marriot. Caſe 33. 


Trinity Term, 22. Car. 2. Roll 944. 


AN ACTION OF DEBT 2 upon a bond to ſubmit to an 70 debt on an 
award. The defendant pleads, Nee arbitrium. award, if the © 
The plaintiff replies, and ets forth an made by two defendant plead 
bends of Weſftmenfer, and that it was delivered to the party ac- d planbf tas 
cording to the condition of the bond, &c. The defendant re- gut the award 
joins, that it was not delivered, &c. ; et hoc paratus eff verificare. — 
The plaintiff demurs. 2 rejoin, that it 


« was not de- 


Baipwin and WINNINGTON, Serjeants, argued for the © Besen, and 
defendant ; and JoNEs for the plaintiff. conclade 25 


Tux Coux r. The defendant having firft pleaded nullum fecerunt is bad; for the 
arbitrium, and then, in his rejoinder, that it was nat delivered (which — 
isa confeſſion that there was an award made), has committed a depar- 1 1 
ture; and fo it has been judged. If he had pleaded nullum fecerunt parture ; and 
arbitrium, &c. ABSQUE HOC that it was tendered, &c. it had the affirmation, 


deen naught; and it is as bad now. Also when the plaintiff at it was » 


replies, that the award was delivered, and the defendant faith it pot delivered 
was not, he ſhould have concluded to the country, and not, as he I 


doth er hoc paratus eft verificare ; for otherwiſe the party might go cory, _ . . 
ingnfinitum, aud there would be no end of pleading, | 1822 

, * „C. 2. Keb. 
614. 618. 702. 8. C. 2. Saund. 73. 183, 8. C. 1. Lev. 306, Ante, 72.227: 8. Co, 1336 
1. Saund, 102. 181. to, Mod. 251. 257. 349+ 12. Mod. 54. 93. 1. Id. Ray. 30. 76. 234. 693. 
3, Ld, Ray. 1449 Doug. 58. 2. Term Rep. 439+ | Ws 


U 4 Norx, 
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NoTE, There was an exception taken to the award, viz. That 
38 it was awarded that there ſhould be a releaſe of all ſpecialties 
1, Mod. $34. among other things; whereas ialties were not ſubmitted. —. 
2. Roll. Rep. THE CouRT. Then the award is void as to that 4 8 but in- 
46. deed, if the breach had been aſſigned in not releaſing the ſpecial- 
. it had been againſt the plaintiff. But now take judgment. 
des. Jac. 534+ 10. Mod; 201. See Kyd on Awards, 165. to 178. 


. Wood againſt Davies. 
8 N ACTION OF TROVER AND CONVERSION was brought de 
„ A tribus ftruibus fant, ANGLICE, © ricks of hay.” It was 
4s good aſter moved in arreſt of judgment, That it was too uncertain ; for no 
Was. man could tell how much was meant by frues. It was it 
„ 290 ] ſhould have been fo man cart-loads or the like ; for | was 
| adjudged uncertain in Gh's time here.— But RAinsForD and 
8. C. 2. Lev, r in court, judged it well enough, 

Le. 2. Keb. 703; Ante, 19. 46. 2. Stra. 738. 30g. 1. LA. Ray. 191. 


Caſe 37. . John Wootton againft Penelope Hele. 
c Michaelmas Term, 21. Car. 2. Roll 210. 


If hatband avs COOVENANT uro A Fixes. The plaintiff declares, That 
wife levy a fine whereas quidem finis ſe levavit in curid nuper pretenſ. Cuſto- 
2 te 4 dum libertatis AN aut horitate Parliamenti de Banco apud 
1 WESTMONAST. Sc. d die Sancti Michaels in unum menſem anne 
ſhould ſo long Domini 1649, coram OLIVERO Sr. Jon, JorAnNE Pur 
live, with a ge- so. PETRO WARBURTON, et LEONARD ATKINS, Fuftic. &c. 
nerel warranty inter pred. JOHANNEM Woorrox, &c. guer. et pred. Jonax- 
2 —— ae NEM HELE et PENELOPEN HELE per nmiaa JOHANNIS HELE 
— an armigeri, et PENELOPES Axorit eiu 2 inter alia de uno 
aQtion of cove- meſſuagio, &c. Per quem finem pred. Jonannes HEIE #t 
nant , on cle PEXELOPE conceſſerunt pred. tenementa pred. Torn WOooTTON 
death of the habendum et tenendum, c. pro termino 99 annorum proximorum 
— wiſe oft deceſſum GULIELMI WooTTON, &c. fi JoHannes Woor- 
a r. TON modo querens et GRACIA WooOTTON famdiu vixerint, aut 
nb.  eorum alter tamdiu vixerit, et pred. J. HELE et PENELOPE 4 
8 e. ance, 66. Pæred. ipfius Jonaxxis warrant. pred. Jo. WootToN 
S. C. 2. Sund. pred. tenementa, &c. contra omnes homines pro toto termins præd. 
199. prout per recordum finis pred. &c. plenius apparet. Virtute cujus 
b. . Lev. | quidem finis pred. J. WooTTON fuit paſſeſſianat. de intereſſe pred. 
Ec _— ermint, &c, et fic inde poſſeſſionat. exiſtens pred Gul ik. Woor- 

ro, &c. poftea, ſcil. ſexto die, &c. obierunt, poſt quorum mortem 
8. C 2. Keb. 634, 703. 709. 723. S. C. 2. Danv. 50. 1. Roll. Rep- 352, 2. Roll. Rep. $g- 
Godb: 276. Poph, 136, 1. Bulit, 21. 3. Bulſt. 163. Cro. Jac. 240. 399. 521. 4. Co. 4. 
2. Mod. 213. 3 Mod. 135. 10. Mod. 469. 476. 12. Mod. 444. 1. Lev. 301. 2. Lev. 37. 
194- 3. Lev. 325. . Vent. 184. 2. Vent. 61. Vavugh. 118. Ray. 371, 1. Vern. 41. 
3+ Vern, 61. 3. Peer. Ws. 189. 2. Saund. 180. 


* 


* 


præd 


* 
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pred. J. Woorrox in tenementa pred. &c. intravit et fuit ide Weng 
poſſefonat. &c. et fic inde Fabel ce. exiſtens pred. J. HELE pefea, pine. 
ſeil. Sc. obiit et pred. PENELOPE ipſum ſupervixit. Et idem | 
Jonanngs WooTTON in fatto dicit quod quidem HuGoSTOwEL 

arnigety poſt commenſationem termini præd. et durante termino ills 

et ante diem impetrationis hujus Billæ, ſcil. &c. habens legale jus 

et titulum ad tenementa præd. c. in et ſuper paſſeſſimem termini 
pred. iffius J. Woor rox in eiſdem intravit, ipſumg. J. WooT- 

rod contra . ipſus J. Woor rox per debitum legis 

eſſum a poſſeſſione et c tenementorum pred. cjecit ex- 

— 1 amovit, ipſumg. J. WooTToN fic inde expulſ. d poſſeſ- 
fone ſud inde cuftodryit et extratenuit * et adbuc extratenet,'con- 4 [ 291] 
tra formam et effe um finis et warrant. pred. Et fic idem pred. | 

. WooTTON drcit quod pred. PENELOPE poft mortem pred. 
J Woo r rom Iicet ſæpiùs reguiſit. c. conventionem ſuam pred. 
warrant. pred. non tenuit fed infregit, ſed J. HLR eidem 
WooTTON tenere omnino recuſavit ct adbuc recuſat, ad dam. &c, 
6001. The defendant pleads, repreſentando quod cadem PENE- 
LoPE conventionem ſuam warrant. pred. d tempore levationis fini, 
pred. ex fus cuftodiend, hujuſq. bene et fideliter cuſtadivi 
repreſentandog. quid pred. HuGo STOWEL pred. tempore intra- 
tionis ipſus HUGon1s in tenementa pred. non habuit aliquod le- 
gale jus aut titulum ad cadem tenementa, &c. pro placito eadem 

ENEL. dicit, quid pred. H. STOWEL ipfum JoHANNEM à p, 
ſelfone et accuputiont tenementor, non ejectt expulit et amovit, 
prout prod. JOHANNES fuperius verſus cam narravit; et hoc 


Upon this, iſſue was taken; and a verdict for the plaintiff was 


found ; and three hundred pounds : and upon a motion 
in arreſt of judgment, the cauſe was to three or four 


Joxxs, for the defendant. Finns r, It is conſiderable, whether 
an action will lie againft a woman upon a covenant in a fine le- 
vied by her when covert baron. It would be inconvenient that 
land ſhould be unalienable, and therefore the law enables a feme 
covert to levy a fine ; which fine ſhall _— oppel, and paſs 

inſt her a good intereſt: but to make her liable to a perſonal 
ion, thereupon to anſwer damages, &c. it were hard, and it is 
a caſe prime impreſſinis. _ 

For the Plaintiff, it was faid, There is little queſtion but an ac- 
tion of covenant will well lie upon this warranty. The law en- 
ables a feme covert to corroborate the eſtate ſhe paſſes, and to do 
all things incident: if ſhe levy a fine of her inheritance the ma 
be vouched, or a warrantia chartæ, &c. thereupon be 
againſt her; and ſo is the caſe of Roll uv. Oſborn, Hab. 20. and if ſhe 
can thus bind her land, 4 fortiori ſhe may ſubject herſelf to a co- 4 
venank, avin the caſe at the — and wife make a , 206. 
caſe for years, and ſhe accept the rent after his death, ſhe ſhall 
be liable to a coyenant. This 
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Woorron © "This point was agreed by the counſel on both ſides, That a co. 
2 penant in this caſe yyould lie againſt her; and ſo Tut Covay 
Hz. agreed. Twispx, Juſlice, ded, that there was no queſtion 

but a covenant would le upon a fine; for (faith he) ſealing is not 

[ 292 J always *'neceffary to found an action of covenant. Thus cove. 
nant lies againſt the king's leſſee by patent upon his covenant in 

the patent, though we know there is no ſealing by the faid leſſee. 
Incovenantona SECOND, It was urged on the defendant's behalf, That the 
general warranty hreach of covenant is not well aſſigned, for it is not ſhewed what 
en turing title Stowel had. It is not only participially expreſſed, « babens 
the term, a legale, c.“ but what is ſaid is altogether general and uncertain ; 
breach aſſigned jus et legalem titulum ad tenementa pred. (a) : ſo that the breach 
2 _ aſſigned is in OM Dep but 9 and ſo the 
wu covenant was a man ndenm. Conſervat. he 
Re: mut thew how, In the caſe of Gy v. Gloſs, Yelv. 223. Cre 
after verdia, Fac. 312. debt for rent on a parol leaſe, the defendant pleads, 
| G be plaintiff < xi] habuit in tenementis prædictis, unde dimſ- 
tain, without & nam predifiam facere potuit.” The plaintiff replies, © quod 
ſewing whit „ Babuct, Sc., in general, without ſhewing in ſpecial what eſtate 
_ " he had, that fo it might appear to the Court, that be had ſufficient 
ee. 5. inthe lands whereout to make the leaſe 3: and-therefore the repli- 
Cs. Ent. 117. Cation was adjudged naught. It is true it was adj that after 
Dyer, 328. the verdict it was 8 by the Panos of n = that I 
| 227. conceive becauſe Ee I 5 thoug nat y Was 
1 the maza point, viz. Whether the leffor had an > ws in 
SY 312, the tenements or no? For the true reaſon why a verdi&. doth 
2. Vent. 25z, help in ſuch a caſe is, becauſe it is ſuppoſed that the matter left 
271. out was given in evi and that the Judges did direct accor- 
4- Mod. 78. ingly; or elfe the verdict could not have been found. 80 in our 
2. Lean eaſe, if the iſſue had been, Whether Stewwel had right, &c. it 
„ might have been ſuppoſed and intended by his ſpecial title and eſ- 
2. Vent. 62. tate made out and proved by trial: but here the iſſue going off 


3- Lev. 325. on a collateral point, it cannot be intended, that any ſuch matter 
* 13: Was given in evidence. 14 Ld de 
715- Joux and Por LTT EN, for the plaintiffs This objection is 


ae; A Rep. herally as we bo, babens 125 jus et titulum, is good. It is ſuffi- 

584. cient for a man to alledge, that the covenantor had no power to 
demiſe, or was not ſeiſed, &c. without ſhewing any cauſe why, 
or that any other perſon was ſeiſed, &c. g. Go. 61. Cre. Face 304. 
369, 370- It is to be enquired * evidence, Whether the 

*[ 293 1 Kats good tithe or no I THE Cour agreed, 

In covenant ona &'T'yxrDL.Y,—SAUXDERS, for the defendant, the plain- 

— Apis tit was very wary, bringing ace right of Stowvel with a participle 

joyment, the deſect, in afigning a breach that A. bavirg lawful title entered, c. without ſhewing 
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only, ſo that we could not take — it, we could only proteſt 5 
yet I agree, that having taken iſſue upon one point, we muſt ad- 
mit, and do admit the reſt of the matter in the declaration: but 
that is only as it is alledged. Now here, therefore, we muſt ad- 
mit, that Stowe! had right and title, &c. but we do not admit that 
he had a title precedent to this fine, or had right otherwiſe than 
from and under the plaintiff himſelf; for that is not alledged. And 
it ſhall never be intended, no not after verdict, that Stowel had 

and eigne right and title, before the Jeaſe granted by the fine z 

the contrary ſhall be intended: and for that I rely upon the 


— 


caſe of Kirby v. Hanſaker, Cra. Fac. 315, by all the Judges of — 
the common pleas and exchequer, in the exchequer- chamber, in 


point. Nay, that is a ſtronger caſe than ours is; for there the iſſue, 
which was found for the plaintiff, was, that the recovery by Eſſex, 
who anſwers to Stewel in our caſe, was not by covin, but by law- 
ful title; and yet, becauſe it was alledged that he had a good and 
eigne title, it was held to be ill, and not helped, and the judgment 
was reverſed. They ſaying that Stotuel ejected him, &c. c contra 
formam et eſſectum fints et warrant. pred.” or if it had been, «contra 
formam et effe Tum conuentionis pred.” is abſurd, and helps nothing; 
for Stawel could not do ſo, becauſe he is not party to the fine. 


Jones, for the plaintiff It can never be intended that Stowe! 


entered, &c. by a title under us, becauſe it is alledged to be © contra 


« formamet effettum finis et warrant. pred. et cantra voluntatem ip 
« ſus J. Woor rox, et eum d e fad cuſfadivit, c. Had 
it been by leaſe under us, the 

doubt whether the defendant could have demurred: but certainly 
now the jury have found all this, it can never be intended as they 
would have it. As to the caſe that has been cited between Kir 
v. Hanſaker ; I fay it is not alledged fo clearly there, as here: 
is not that the leſſee was poſſeſſed, and that the recove 


entered into and upon his poſſeſſions, and ejected him.— cov op- 


LY, Theſe words © contra formam, &c.” are not in that caſe 
THIRDLY, In that caſe the court of king's bench was of opinion 
that the verdi& had made it good, —FourTHLY, The roll of that 
caſe is not to be found]; here is a man * will make oath that he hath 
ſearched four years before and after the time when the caſe is ſup- 
poſed to have been, and cannot find it, 3 ' 


fendant ſhould: have pleaded it: I 


* [294] 


RainsForD and Men Toy fufices were at firſt of opinion 


that the verdict had helped it. | 
had title under the plaintiff, it could not have been found, that 
there was a breach of covenant. But afterwards they ſaid, that 


the caſe of Kirby v. Hanſaler came ſo cloſe to it, that it was not 


to be avoided, and they were unwilling to make new precedents. 
TWISDEN, Fuftice. That book is ſo expreſſed, that it is not an 


ordinary authority; it is not to be waived. But I was of the fame | 


opinion, before that book was cited. For here it is poſſible Stowel 
might have a leaſe from Mootton ſince the fine, Now the warran 
doth not extend to puiſne titles, The defendant ſhould have mw 


or, faith RainsFoRD, If Sto 
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Weor row that Stowe! had prierem titulum, Cc. When a good title is not ſet 
HI. 


forth in the declaration to entitle the plaintiff to his action, it ſhall 
never be helped. There was an action upon the ſtatute of mono- 


8 of the promiſe, it was held naught after verdict. It may be the 
2. Le. Ray. roll of | Kirby v. Hahſaker is not to be found, no more than the 
1228. roll of Middleton v. Cleſman, reported Tel. 65. 3 but certainly 
C nok and YELVERTON, Juftices, were men of that integrity, 
would never have reported ſuch caſes, unleſs there had been 

There are many loſſes, miſcarriages and miſtakes of this 

kind. Pray, where will you find the roll of the decree for the 

- titles in London? yet I have heard the Judges ſay, they verily be- 


lieve it is upon a wrong roll. 

r 

' 7 1 PR | (%) Cro. Car, 16. | 
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Caſe 38. The King againf Neville. 

1 9 Trinity Term, 22. Car. 2. Roll 9. 


An inditment PAPICTMENT. on fhe ſtatute 31. Elia. c. 10. (b) for ereQ- 
an 2 Naruts ing a cottage itation contra formam flatuti was quaſhed, 
ere it was not faid that any inhabited it; for elſe it is no 
of it. offence. . Per Ralxsroxp and Monz rox, Juſtice hui oli 
. c. s. Keb, rant. bl a 8 
493. 703. Stiles, 33. 1. Stra. 405, 12. Mod. 406. Dougl. 94. 


(#) Repealed by the 1g. Geo. 3. c. 33. and fee 4. Bl, Comm, 168, 
Cale 39. ; | Jemy againſt Norrice. 
Trinity Term, 22. Car. 2. Roll 1220. 


An ett on A WRIT or FrrOR was brought of a judgment given in the 
arp, t common pleas, in an action upon a quantum mer uit: for wares 


certain, 

$. C. 2. Keb. brit, without faying what books they were. 

704- 715- 8. C. 1. Lev. 303. 8. C. . Vent. 105. Ante, 46. 1. Lev. 301. Stiles, 360. 
5% 2. Saund. 374. Comyns, 89. 6. Mod. 87. 12, Mod. 308. 511. 


SECONDLY, 
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SECONDLY, Another is parcella fil : which, it was faid, was * Jrur 
- uncertain, unleſs it had been made certain by an Anglict : for «ft 
though it was agreed it had been good in an indebitatus aſſumpſit, Nonaten. 
yet in this caſe there muſt be a certainty of the debt. Such a ge- 
755 word 8 ood, no more _ in a trover.—T WISDEN, 
ice. If an indebitatus aſſumpſit d be brought for twenty 

pounds for wares fold, and no evidence ſhould be given of an 

reement for the certain price, I ſhould direct it to be found ſpe- 
cially (a). But © parcella fil” ſeems to be as uncertain as © pairs 
of hangings (5).” | P; 
Tu Court. It is doubtful ; but, however, let the judgment 


be affirmed, nift, &c, 
(«) Ruſſell v. Collins, ante, 8. (5) Taylor v. Wills, ante, 46. 
* Foxwith and Others againf Tremain. 2 


Trinity Term, 21. Car. 2. Rell 18132. 


R THE PLAINTIFF. The two parties, who are infants, may Several execu- 
well ſue by attorney, as they do. The authorities are clear, be, amine 
Citton v. Wiftcatt (a), Powell v. — (b), Weld v. Rumney (c). * — 
We beg leave to mention eſpecially what you MR. JUSTICE theugh ſome of 
| I BIND faid there; though i we do not know, ww — — 
very confident that it is reported right. (Tw1sDEN, 8 
not one word of it true they went al. But the 3 Rag 
V. Starkey (d), and eſpecially the Counteſs of Rutland's ,, cuter der; 
Caſe (e), is expreſs in our point. In the alledgment of the caſe but if ſuch exe. 
of Bade v. Starkey, by Rolle ( f ), there is indeed a ow made, <vtors or admi- 
becauſe an.infant might by this means be amerced. But that rea- — 
ſon is a miſtake; for it appears by Dyer 383. Co. Lit. 127. and mut defend by 
1. Roll. Ar. 214. that an infant ſhall not be amerced (g). guardian. 


Monz ron, Juſtice. I take the law to be, that where an in- . 1 
fant ſues Nom 1 7 en auter droit, 4 * ez 1 by 2 S. C. 2. Keb. 
torney; for them together repreſent the teitator. I ground 537. 625. 633. 
myſelf upon the authorities which — been cited, and the caſe of * 698. 
Smith v. Smith, Yelv. 130. Alſo it is for the infant's advantage to 3. © . 49 
ſue by attorney But if he be a defendant, he may appear by guar- 449. 

dian. Ithink the parties may all join in this ſuit, though perhaps in the S. C, 2. Saund, 


Caſe of Hatton v. Maſeall (h) they could not: for in that caſe it „ . 


102. $. C. 1. Lev, 29y. Yelv. 130: Hob. 92. 1. Leon. 74 3. Co. 29. 6. Co. 67. 
1. Lev. 187. Fitzg. 1, 2. contra. 8. Mod, 25. 2. Stra. 784. 1076, . Ld. Ray, 232. 600, 
2. Ld, Ray. 1449. 2. Saund. 212, 


. (a) Oro. Jac. . + Roll. Abr. 288. 1 
r * Nolita Ne abs 


6} f. Roll. Abr. 288. pl. a. the defendant, pott. 299. | 
s ; ) t. Keb. 750, 2. Saund, 212. 
85 — —5 _ Codb. gre Ray, 198. 1. Lev. 181. 4 
0 , Owen, 1 be 
Moor, 366, © 


appeared 


Fox wer n 


Az» Or 
2 
TaiuAlx. 


HERS 
* 
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Ante, 79- 


Hob. 
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appeared that the wife only, who was plaintiff, was the executrix, 
en given for the plains 


_ © RaimsFoRD, Fuſtice,. accordant, This caſe is ſtronger than 


where a ſingle perfon is made executor or adminiſtrator, For 
though Rolle in his Abridgement makes a guere of the caſe of 
Bade v. Starkey, yet in abridging the cafe of Holland v. Lee (a) 
which is our caſe, he agrees clearly with the Counteſs of Rutland; 
Cafe, in Cro. Elix. 377, that the infant, as well as the other ex- 
ecutors, ſhall ſue by attorney. The reaſons objected on the con- 
trary are, That an infant cannot make an attorney, and that he 
may be prejudiced hereby. I anſwer, That the executors of full 
age have influence upon the infants, and they are entruſted to 
order and manage the whole buſineſs ; and therefore the adminiſ- 
tration durante minore {hall not be granted: ſo in this caſe, he 
ſhall have privilege * to ſue by attorney, becauſe he is accompa- 
nied with thoſe which are of full age. I conclude, I have not 
heard of any authority againſt my opinion; and how we can go 


over all the authorities cited for it, I do not know. 


Tours contra. This is an action upon the caſe, For that 


the defendant was indebted for damages clearly received to the teſ- 
ſe 


tatorꝰ's uſe; and indeed J do not fee otherwi 


it would lie, 
Two queſtions have been made: FirsT, W r all the execu- 
tors may, or muſt join ? I confeſs I have heard nothing agai 


againſt 
_ this, via. but that they may join. But I cannot ſo eaſily as — 
0 


- brothers ſlubber over all the authorities cited, 7 
of Hatten v. Maſtall. which, I confeſs, is a 


& wife, whom I make my executrix.” I confe 


authority for 
3 . The caſe was thus: The teſtator 
recovers a judgment, dies, making his will thus: « Alfo, I 
e 

$ 


1 cannot tell 


. why, but the ſpiritual court did judge them all, both the two daugh- 
ters as well as the wife, to be executrixes; and therefore we the 


Judges muſt take thein to be ſo. The wife alone proves the will, 


with a reſervatd poteffate to the daughters, when they ſhould come 


in. But this makes nothing at all in this caſe ; I think this is ac- 


.cording to their uſual form. The wife alone ſues a ſcire facias 


n this judgment, and therein ſets forth this whole matter, viz. 
t there were two other executrixes, which were under ſeven- 
teen, &c. It was adjudged for the plaintiff, and affirmed in a writ 


of error in the exchequer chamber, that the ſcire facias was well 


brought by her alone. But firſt, I cannot ſee how a writ of error 


_ ſhould lie in that caſe in the exchequer chamber; for it is not a 


fee S. CG under the title of Darcey . 622, Cre Elm. 77. 739+ 


cauſe within 27. Eliz. c. 2. What reaſon is there for judgment? 
A reaſon may be given, T hat before an executor comes to ſeven- 
teen, he is no executor. But I ſay he is quoad eſe, though not 


Rall. Abr. 288. pl. 4.; and Rep. 73. 30. Bridg. 69, Moor 


: 
* 


Jackſon, Palm, 149. 224. 1. Kall. 


* . - =” 


S *S 


Michaelmas Term, 22. Car. PRs R. 


d executionem. A wife adminiſtratrix under ſeyenteen ſhall rForwrve 
Tin with her huſband in an action 5 and why ſhall not the infants AND OTaens 
as well in our caſe ? The caſe of Smith v. Smith, Yelv. 130, is << 
expreſs, that the infant muſt join, and be named. It is clear, that Tur. 
no adminiſtration durante minore tate can be committed in this 
caſe ; for all the executors make but one perſon, and therefore 
why may not all join ?—SzconpLYy, Admitting they may join, 

Whether the infants may ſue by attorney? I hold, that in no caſe 
an infant ſhall ſue or be ſued either in his own or auter droit, by 
attorney. here are but four ways by which any man can ſue,. [ 298 ] 
in propria perſond, by attorney, by guardian, and by prochein amy. 
An infant cannot ſue in ry perſand : That was adjudged in 
Dawkes v. Peyton (a). It was an excellent caſe, and there were 
many notable points in it. Fiyſt, It was reſolved, That a writ 
of error might be brought in this court, upon an error in fact in 
the petty bag. Secondly, That the entry being general, ( went 
ſuch a one, it ſhall be intended to be in propria perfond, Thirdly, 
That it was error for the infant, in that caſe, to appear other- 
wiſe than by a guardian. Fourth, That the error was not 
helped by the ſtatute of Fesfaili. Ina caſe between Cult v. Sher- 
wood, in Michaelmas Term 1649, an infant adminiſtrator ſued 
and appeared per gardianum; and it appeared upon the record, 
that he was above ſeventeen years of age. I was of counſel in it, 
and we infifted it was error; but it was adjudged, that he ap- 
as he ought to appear ; and that he not to appear 
y attorney. - And the reaſons given were; Fit, Becauſe an 
infant cannot make an attorney by reaſon of his inability. 
Secondly, Becauſe by this means an infant might be amerced pre 
faſ clamore. For when he appears by attorney, nan conftat, un- 
$ it happen to be eſpecially ſet forth, that he is an infant, and 
ſo he is amerced at all adventures; and to relieve himſelf againſt 
this he has no remedy but by a writ of error. For error in fact 
cannot be aſſigned ore tenus. And it were well worth the coſt to 
bring a writ of error to take off an amercement. But it is ſaid, 
That the infants may appear by attorney in this caſe, becauſe the 
are coupled and joined in company with thoſe of full age. I think 
that makes no difference, for that reaſon would make ſuch appear- 
ance good, in caſe that they were all defendants. But it is agreed, , 4. 
that if an infant be t with others who are of full age, he 
cannot by attorney. The reaſon is the ſame in both caſes. 
If an infant and two men of full age join in a feoffment, and make 
a letter of attorney, &c. this is not good, nor can in any ſort take 
away the imbecility which the law makes in an infant. ! conclude, 
I think the plaintiffs _ to join; but the infants ought to ap- 
pear by guardian. But ſince = two brothers are of another mind, 
as to the laſt point, there muſt be judgment, that the defendant 


reſpondeat oufter. 
() Styles, 216-213, 1+ Roll, Abr, 147» | 
Norx, 
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® NoTE,—CoLEMAN argued for the defendant. His argument, 


any Ornzes which t to have been inſerted above, was to this effect: 


Tana. 


FinsT, five cannot join. Had there been but one execu- 
tor, and he under ſeventeen years, the adminiſtrator durante mi- 
nore ætate ought to have brought the action: 5. Go. 29. a. But 
fince there are ſeveral executors, and ſome of them of full 
there can be no adminiſtration durante minore ætate. Thoſe of 
age muſt adminiſter for themſelves, and the infants too. But the 
courſe is, that executors of full ve the will, and the other, 
that is under age, ſhall not come in till his age of ſeventeen years. 
* now the queſtion 4 2 _ d m5" * t? 
» According to t atton v. Maſtall, which 
= in the uer chamber, Michaelmas Term, 15. Car. 2. 
Null 503. wherein the executor, who was of full age, brought 
the ſcrre facias, but ſet forth, That there were other two execu- 
n age, 5 2 d., Rees were of full 
pray j 3 it was reſolv e ſcire facias was well 
. they agreed, That the caſe in Irie was 
law; becauſe in that caſe it was not ſet forth ſpecially in the decla- 
ration, that there was another executor under age. So that 
reſolved, That the executor of full age could not bring the action 
without naming the others. —SEcoxnDLY ; However, the infants 
ought to ſue by guardian; and where Rolle, other books ſay, 


that where ſome are of age and ſome under may all ſue by 
attorney, it is to be of ſuch as are indeed under twenty- 


one, but above ſeventeen. Reſpondeas oufter. \ 
After this the ſuit was compounded. \ 


EASTER 


EASTER TERM, 


The Twenty-Second of Charles the Second, "co * 


\ 


1 N 


The Court of Chancery. 


rr ny 
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© Charles Fry and Anne his Wife, againſt George Porter, Caſe 1. 


HE As was, MonTjoy EARL or NRwron r was ſeiſed A. had iſſue thres 
of an houſe called Ne-wport-houſe, &c. in the county of my — 2 | 
Middleſex, and had three ſons, who were then living ; aden aavetter 

and two daughters, v1z. Iſabel married to The Earl of Banbury, had igue B. 

with her father's conſent, who had iſſue Arne, the plaintiff; and The youngeſt 

Anne married to Mr. Porter, without her father's conſent, who 42vshter had 


had iſſue D. Both theſe daughters died. | padre EA 


The Earl of Newport made his will in this manner: & I o1ys 2 bis wiſe for 
« and bequeath to my dear wife the Lady Anne, N n 
rc b all that my houſe called Newport-bouſe, and all other my and the heirs of 
« lands, &c. in the county of Middleſex, for her life. And after ber body : pro- 
rx her death, I give and bequeath the premiſes to my grandchild vided always, 


« Anne Knollis,” vIz. the plaintiff, © and to the heirs of her 2 


« body: PROVIDED ALWAYS, and upon condition, that ſhe marry with the 
© marry with the conſent ot my ſaid wife, and the Earl of Mar- conſent of P.; 
« wick, and the Karl of Mancheſter, or of the major part of and in caſe ſhe 


« them. And in caſe ſhe marry without ſuch conſent, or happen MY — 
» 


te to die without iſſue, then I give and bequeath it to George Por- die u hout if 
« ter,” VIZ, the defendant. ſue, then I be- 
N 22 . «© «+ Qqueath the ſaid 
Tax EARLdied, Anne the plaintiff married Charles the plaintiff, enate to C. — 
ſhe being then about fourteen or fifteen years old, without the This is a H 
conſent of either of the truſtees. tion, and not a 
condition 3 and 
therefore if B. marry without the conſent of D. it is a determination of the eſtate- tail, and caſts the 
poſſeſſion upon C. by way of immediate remainder, although B. had no notice of this limitation 
previous to her marriage. —5S. C. ante, 86. S. C. 1. Freem. 31. S. C. 1. Vent. 199. 8. C. Ray. 
236. S. C. 2. Lev. 21. 8. C. 2. Keb. 756. 787. 814. 867. S. C. 3. Keb. 19. 8. C. 1. Eq. Abr. 
111. 8. C. x. Ch. Caſ. 133. 8. C. 2. Ch. Re» 26. Gilb. Eq. Rep. 26. 147. 188. 
11. Mod. 48. 12, Mod. 182. 2. Vern. 333. 580. 721. Prec. Chan. 565. Abr. Eq. 110, 282. 
1. Peer. Wms. 284. 2. Peer. Wms. 419. (626). 628. Caſes Temp, Talb. 164. 212. 
Comyns, 726. 457, 3. Peer. Was. 65. 238. Lord Neiter ul's Caſe, in the Houſe of Lords, April, 
1737. Ambler, 256. 259, | | 
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And thereupon now a bill was preferred to be relieved againft 
this condition and forfeiture, becauſe ſhe had * no notice of this 
condition and limitation made to her, &c. To this the defendant 
had demurred, but that was over- ruled. Afterwards there were 
ſeveral depoſitions, &c. made and teſtified on each fide, the 
of which was this. | 

On the plaintiff s part it was proved by ſeveral, that it was al. 
ways THE EARL's intention, that the plaintiff ſhould have this eſtate, 


and that they never heard of this purpoſe, to put any condition upon 


her; and believed that he did not intend to give away the inheri- 
tance from her; but that this clauſe in the will was only in terre. 
rem, and cautionary, to make her the more obſequious to her grand. 
mother. The two earls ſwore, that they no notice of this 
clauſe in the will; but if they had, they think it poſſible ſuch rea- 


| ſon might have been offered, as might have induced them to give 


their conſents to the marriage ; and that now do conſent to, 
and approve of the ſame. Some proof was made, the Counteſs of 
Neupert had ſome deſign that the plaintiffſhould not have this eſtate, 
but that the defendant ſhould have it. But at laſt even ſhe (viz. 
the counteſs) was reconciled, and did declare, that ſhe forgave the 
plaintiff's marriage, and that ſhe ſhewed great affection to a child 
which the plaintiffhad; and directed, that when ſhe was dead, the 
plaintiff and her child ſhould be let into the poſſeſſion of the pre- 
miſes, and ſhould enjoy them, &c. It was proved alſo, that when 
there had been a treaty concerning the marriage between my Lord 


- Morpeth and the plaintiff, and the plaintiff would not 22 


her grandmother faid, « ſhe ſhould marry whom ſhe wou 
« would take no further care about her.” (The counteſs was dead 
at the time of this ſuit), It was proved, Mr. Fry was of a 
good family, and that the defendant had five thouſand pounds 
pointed and provided for him by his grandfather, by the fame wi 
On the defendant's part, it was ſworn by the faid late Counteſs of 
Newport, v1. in an anſwer made formerly to a bill brought againſt 
her by the now defendant for preſerving of teſtimony (which was 
ordered to be read), that the marriage was private, and without 


her conſent and approbation, and that ſhe did not conceive it to be 


a fit and proportionable marriage, he being a younger brother, and 
having no eſtate. The like was ſworn by-the Earl of Portland, 
the ſaid counteſs's then huſband, and that i: appeared ſhe leapedover 


that as ſoon, as the truſtees did know of the marriage 


2 302 Ja wall 33 of a wheel-barrow ſet up againſt it) to go® to be 


did diſavow and diſlike it, and fo declared themſelves ſeveral 
times, and faid, That had they had any hint of it, would have 
prevented it. Others ſwore that the Earl of Portland declared, 
upon the day of her going away, „ that he never conſented 
« thereto; and that the counteſs deſired then, that he would not 
do any thing like it; and that the Earl of Marwicl ſaid, he would 
have loſt one of his arms rather than have conſented to the ſaid 


Marr iage » 


On 


* 


Eaſter Term, 22. Car. 2. In Canc. 


| On hearing of this cauſe before the maſter of the rolls, viz. S Fav ann an 
| HARBOTTLE GRIMSTONE, Bart. the plaintiff obtained a decretal —_ 
| order, (viz.) That Arne, the plaintiff, and her heirs ſhould bold pov za. 
the premiſes quietly againſt the defendant and his heirs, and that 
there ſhould be an injunction perpetual againſt the defendant, and 
all claiming under him. 
| And now there was an appeal thereupon, and re-hearing before 
| S ORLANDO BRIDGMAN, Kt. then lord-keeper, aſſiſted by 


the two lord chief juſtices, and the chief baron, before whom it was 
argued thus: 


MAYNARD, Serjeant. The plaintiff ought not to have relief in 
this caſe. The plaintiff's mother had a ſufficient proviſion by the 
Earl of Newport's care; and therefore there is leſs reaſon that this 
eſtate ſhould be added to the daughter. The noble. lords the 
truſtees, when the thing was freſh, did diſapprove the matriage, 
however may conſent thereunto now. The deviſe was to 
the plaintiff, but in tail, and afterwards to the defendant. We diſ- 
rage not Mr. Fry in blood, nor family; but people do not mar- 
ry for that only, but for recompence and like fortune. There was 
a public fame or report (it is to be preſumed) of this will in the 
houſe ; and were there not, yet it was againſt her duty, and againſt 7 
nature, that ſhe ſhould decline aſking her grandmother's conſent ; 
and Mr. Fry, in honour and conſcience, ought to have aſked it: 
| and therefore this praftice ought not to receive the leaſt encou- 
ragement in equity. It is true, when there was a demurrer, it was 
over-ruled, becauſe the bill prayed to be relieved againſt a for- 
feiture, for which there might be good cauſe in equity. - But now 
it does not appear there is any in the caſe. The * eſtate is now [ 303 ] 
in the defendant, and that not by any act of his own, but by the 
deviſor and the plaintiff, This is 4 limitation, not a condition; 
for my Lord Newport had ſons : it is ſomewhat of the ſame effect 
with 4 condition, though it is not ſo. We have a title by the will 
of the dead, and the act of the other party without fraud, or 
other act of us; and therefore it ought not to be defeated. I take 
a difference between a deviſe of land and money; for land is not 
originally deviſeable, though money is. Py the civil law and Note this 
A lawyers, it has been made a queſtion, Whether diſtiaRion. 
| there ſhall be relief againſt ſuch a limitation in a deviſe? But be 
| that how it will, chattels are ſmall things, but a freehold ſettled 
ought not to be deveſted thus: no man can make a limitation in 
| his will better and ſtronger to diſappoint his deviſe, conditionally, 
than this is made. If my Lord Newport had been alive, wou 
he have liked ſuch a practice upon his grand-daughter as want 
of notice ? In Orgar's Caſe (a), and Sir Julius Cæſar's Caſe (Y), 
there was a grant to an infant on condition to pay ten ſhillings, 
and no notice given thereof before it was payable ; yet becauſe 


{a) Organ v. Gardiner, 1. Eq. Abr. $2. 1. Chan. Caſ. 231. 
(d) Ceſar . Cator, Toth. 82. 
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ere bound to give notice, it was adjudged againſt the 
| 


Sm Heneacs Fincn, Solicitor General. The witneſſes wha 
ſwear that the earl ſaid, © he would give the eftate to her,” prove 
nothing to the purpoſe ; for he did ſo but upon a condition, that they 
did not hear. The after conſent of the earl, or the counteſs, 
ought not to make it good; which conſent at laſt perhaps was 
extorted by importunity or compaſſion, for at firſt they diſap- 


proved of the marriage. . conſent, and dyi 
in the 


without iſſue, are coupled line, and the eſtate 


as effectually paſs over to the defendant upon the one limitation 


* [ 304 ] 


ſure of this court: and for a 


as the other. For ſuch conſent is matter ex * Jon and ſuſ- 
piciouſly to be ſcanned; for we ought in this caſe by law to pro- 
ceed ſtrictly, and not from my Lord Newport's intent, 
which. plainly appears by the letter of his will, that his grand- 
child ſhould aſk conſent of ſuch he had thereby appointed to 
conſent before her marriage were ſolemnized, the 5 ſolem- 
nization of which was an act fo permanent, that it would admit 
of no alteration or diſſolution 3 an act of ſuch force and efficacy, 
tending cleatly and immediately to the ruin of their right and 
title to the eſtate in queſtion, and ® rendering it wholly incapable 
of reviver by any other means than what the common and civil 
laws of this realm do permit. The poſt conſent therefore will 
not avail the plaintiffs in this court: otherwiſe the defendant 
claiming by this limitation ſhould have indeed advantage, but 
ſuch as is inconſiderable, being liable to alteration by the plea- 

iet obſervation of the teſtator's 
words, the ſame ought to be in equity as well as at law. What 


| | reſpect the old heathens paid to the wills of deccaſed per- 


may appear in theſe following verſes: 


« Fed legem ſervanda fides, ſuprema voluntas 
« uod pn . 05 jubet, parere neceſſe eft.”* 


The counteſs ſaying, likely in paſſion, that « ſhe might marry 


« whora ſhe would, &c.” did not amount to a dormant warrant 
to her to marry without conſent. I am upon conjecture fill, 
that the plaintiffs will inſiſt upon theſe particulars, for it looks as 
if they would, becauſe they read tznem. Doubtleſs the primary in- 
tention of the clauſe was in terrorem; but the ſecondary was, 
that if ſhe offended, ſhe ſhould undergo the penalty, His inten- 


'tion is to be gathered out of the words only, and whatever they 


Cro. Car, 476. 


fay the Earl intended, does not preſs the queſtion. Our freehold 
is ſettled in us by virtue of an act of parliament. I lay it down 
for a foundation, that a father may ſettle his eſtate ſo as that the 
iſſue ſhall be deprived of it for diſobedience, and not be reliev- 


able in equity: and now it is not poffible, that any counfel could 


Pit. 694. 695. 


adviſe a man to do it ſtronger than it is done in this caſe ; and 
ſhall a child break theſe bonds, and look diſobedience in the face 
here ? If i: had been only provided, that ſhe ſhould marry __ 


: 
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the conſent, &c. and no further, it might have been ſomewhat 
but fince he goes on, and makes a limitation over, &c. he wh 
comes his own chancellor, and upon this difference are all the 
precedents, and even thoſe of deviſing portions, viz. deviſing 


- 
Fey AND wh 
rr 


againſt 
| PonTEX, 


them over or not, as I have underſtood. e .1 be no ex- 
a 


cuſe in caſe of the breach of a condition of an eſtate in which the 
infant is a purchaſor : ſo that nothing reſts now in this caſe but 
the point of notice. And why ſhould not the infant be bound to 
take notice in this caſe, as he is to take notice in caſe of a re- 
mainder wherein he is a purchaſor? But if notice & be neceſſary, 
it is not to be tried here now. If we had brought an ejectment, 
and (ſuppoſing notice had been neceſſary) we had failed in the 
proof thereof, ſhould we have been barred for ever, as by this per- 
petual injunction we ſhould be? And ſhall it be done now with- 
out proof? If we are not bound to prove notice at law, much 
Jeſsare we bound to prove it here. This caſe is epidemical, and 
concerns all the parents of England that have or ſhall have chil- 
dren, that the obligations which they lay upon their children ma 
not be cancelled wholly, and this court (under colour of equit 
protect them in it, and be a city of refuge for relief of ſuch, the 
foulneſs of whoſe actions deny them a fanctuary. 


PECKE. If infancy would excuſe, ſuch a clauſe would fignify 
nothing ; for moſt perſons, eſpecially of that fex, marry before 
full age. The lords give no reaſon why they changed their opi- 
nions. | 


FouNTAIN, Serjeant. The caſe of Yelverton v. Yelverton (a) 
is a precedent in the point for us, and Shipdam's Caſe (b) is much 
like it; this being of a deviſe of land, and that of money; which 
if it were paid, the land was to go over. The grand objection 
is, That here is an eſtate veſted by a ſettlement, which is not to 
be avoided or defeated. But I doubt whether a man can lay fuch 
a reſtraint, that there ſhall not be relief in any caſe of emergency 
and contingency. It is a part of the fundamental juſtice of the 
nation, that men ſhould not make limitations wholly unalterable ; 
as by the common law men cannot make a fee unalienable. You 

ive relief every day where there are expreſs clauſes, that there 
| be no relief in law or equity; where a thing is appointed to 

be, &c. without relief in law or equity, you relieve againſt 
and look upon them to be void. In our caſe, ſuppoſe the had mar- 
ried a great lord, or ſuppoſe a perſon had brought notice of the 
truſtees conſent, Would you not have given relief? But ſecondly, 
I deny the aſſumption. This caſe is not ſo. I agree it had been 
well done if they bad aſked my Lady Newport's conſent. But is 


*[ 595] 


Ses 3. Leon. 37. 


there a word in the will, that if the plaintiff did not, he ſhould 


have no relief in equity? The eſtate was deviſed to my Lady 
Newport during her life (fo that the plaintiff could not be in poſ- 


(a) 2. Roll. Abr. 79. 790. Noy, 19. Moor. 342- 375- C70, Eliz. 401. 
(5) 1, Sid, 25. ; ; 
* 3 ſeſſion), 
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ſeſſion), and ſhe might have lived till the plaintiff was twenty-one 
years old. Could not my Lady Newport have faid, © Have a care 
« how you marry, * for you forfeit the eſtate, if you marry with. 
“ out the conſent of two of us three? All ingredients and cir. 
cumſtances muſt be taken in a matter of equity. It is an argu- 
ment to ſay, He has no eſtate, therefore take away his wife's eſtate, 
then there will be nothing to maintain her. It is agreed, That if 


the approbation had been precedent, it had been well. Now ſhe 


had no notice, before the marriage, that it was neceſſary, and when 
ſhe had that notice, ſhe got the approbation and that, though ſubſe. 
quent, is good enough, becauſe it was aſked (and gotten) zs ſoon 
as ſhe had notice that ſhe ought to have it. The will is hereby 
ſufficiently obſcrved, for the intent of the will was, That the 
ſhould have ſuch a huſband as thoſe perſons ſhould approve, and 
this marriage is ſo approved. I rely upon this matter, but eſpe- 
Cially upon the bed of notice, 


ELLis, Serjeant. There was a caſe of a proviſo not to marry, 


but with the conſent of certain perſons firſt had in writing. 


ſent was had, but not in writing, and yet you ruled it good. Had 
this been a condition in law (as it is in fact), the law would have 
helped her. If the eſtate had been in her, there might have been 
ſome reaſon that ſhe ſhould have taken notice how it came to 


- her; and of the limitation, &c. Had the earl been alive and con- 


ſented to the marriage after it was folemnized, he would have 
continued his affection, and the plaintiffs have had the eſtate ſtill, 
Why now, the conſent of the lords and countels is as much as his 
r Arg he had transferred his conſent to them: This is a rati- 
hab:tio, you cannot have a caſe of more circumſtances of equity: 
FigsT, An infant. SECONDLY, No notice. THIRDLY, Con- 
ſent after, Foux rt x, Their declaration that they thought my 
Lord meant it in terrerem, c. What if two of the truſtees had 

ied, thculd ſhe never have married? Surely you would have re- 


lieved her. 


BALDWIN, Scrjeant. Here is as full a conſent to the mar- 
riage, as could well be in this cafe. For ſince the plaintiff had 
no notice of the neceſſity of the earl's conſent before the mar- 


riage, it had been the ſtrangeſt and unexpectedeſt thing in the 
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89. 


world, that ſhe could have gone about to have aſked it. The 


heir could not have taken notice of ſuch a forfeiture ; and why 
ſhould a man that is named by way of remainder ? In caſe of a 
yy legacy, this were a void proviſo by the civil law; for I 
ve informed myſelf of it. * It is a maxim with them, © Matri- 

« monium efje lilerum.“ This amounts to as much as the condi- 
tion, that the perſon ſhould not marry at all. For when it is in 
the truſtees power, they may propole the unagreeableſt perſon in 
the world; it is a moſt unreaſonable power, and not to be favour- 
ed. Sir Thomas Grimes ſettled his land fo, that his ſon ſhould 
pay portions ; and if he did not, he demiſed the lands over; and 
it was adjudged relievable. If I limit, That my daughter ſhall 
| marry 
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with the conſent of two, &c, if each of them have a deſign Far ang ny 
for a different friend, if you will not relieve, ſhe can never marry, Wis 
Is it not more probable, That if the earl had lived he would ra- 1 
ther have given her a maintenance, than have concluded her under 
misfortune and diſheriſon? 


KELYNGE, Chief Fuftice. I do not ſee how an averment or 
can be received to make out a man's intention againſt the | 
words of the will. In Fernon's Caſe (a), though it were a caſe of 4. Co. 4- 
as much equity as could be, it was denied to be received; and ſo 3 Co. 68, 
in my Lord Cheney's Caſe (b), Here was a caſe of Sir Thomas Flow. 345+ 
Hatton (c), ſomewhat like this caſe, wherein no relief could be had. 


VAUGHAN, Chief Juſtice. I wonder to hear of citing of pre- 
cedents in matter of equity. For if there be equity in a caſe, that 
equity is an univerſal truth, and there can be no precedent in it. 
So that in any precedent that can be produced, if it be the fame Co. Lit. 216. 
with this caſc, the reaſon and equity is the ſame in itſelf. And if 
the precedent be not the ſame caſe with this, it is not to be cited, 
being not to that purpoſe. | 


BrIDGMAN, Lord Keeper, Certainly precedents are very ne- 
ceſſary and uſeful to us, for in them we may find the reaſons of the 
equity to guide us; and beſides, the authority of thoſe who made 
them is much to be regarded. We ſhall ſuppoſe they did it upon 
great conſideration, and weighing of the matter; and it would be 
very ſtrange, and very ill, if we ſhould diſturb and ſet aſide what 
has been the courſe for a long ſeries of time and ages. 


Thereupon it was ordered, that they ſhould he attended with : 
precedents, and then, they faid, they would give their opinions. 


* Three weeks after, they came into chancery again, and deli. # [ 308 ] 

vered their opinions ſeriatini, in this manner, viz. ; 
HALE, Chief Baron. The general queſtion is, Whether this 

decree ſhall paſs? I ſhall divide what I have to ſay into theſe three 

queſtions or particulars : FIRST, I ſhall conſider, Whether this be 

a good condition or limitation, or conditicnal limitation ? for fo I 

had rather call it; it being a condition to determine the eſtate of 

e and a limitation to let in the defendant, I think it is 

good both in law and equity; and my reaſons are, firſt, becauſe it is 

a collateral condition to the land, and not againſt the nature of the 

eſtate, and ſhe is not thereby bound from marriage. 


SECONDLY, It obliged her to no more than her duty: ſhe had 
no mother, and in caſe of marriage ſhe ought to make application 
to her grandmother, who was in loco parentis; and ſimce the eftate 
moved fram the grandfather, ſhe was miſtreſs af the diſpoſition and 
manner of it. It is true, by the civil eccleſiaſtical law, regularly 
ſuch a condition were void; and therefore, if the queſtion were 


(1) 4 Co. 1. Bend!, 210. J, Leon. (c) Hatten v. Gray, 1. Eq. Abr. 21. 
28. Dyer, 317. 2. Chan. Cafes, 164. 
(5) 5 Co. 68. Moor, 723+ 
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Far ax» us ofa legacy, there might be a great deal of reaſon to queſtion the va 
Wir lidity of it, becauſe in thoſe courts wherein legacies are properly 


* — ed, it would have been void. Rut this is a caſe of land (de. 
" viſe). Indeed, it is agreed, that this is a good condition, and 
-* / eds e ed i , — 


Tutor, This being a good condition and limitation over, 
the queſtion is, Whether there be relief againſt it in equity, ad- 
mitting it were a wilful breach? I think there ought not to be any. 

I differ from the reaſons preſſed at the har; as FIRST, That it was a 
deviſe by will, 17 virtue of the ſtatute, &c. But that doth not ſtick 
with me; for if there may not be a relief againſt a breach of 2 
condition in a will, there would be a great ſhatter and conſuſion 
in men's eſtates, and ſome of thoſe ſettled by great advice, and there 
have been precedents of relief in ſuch caſes : Fitz. v. Seymour (a), 
and Salmon v. Bernard (b). SECONDLY, It has been urged, there 
could be no relief, becauſe there is a limitation over. But that I 
ſhall nat go upon neither. There have been many reliefs in ſuch 
caſcs: I will decline the latitude of the objection, for that would go a 
great deal further than we are aware. But yet I think there ought 
to be no relief in this caſe. It is not like the caſe of payment 
*[ 309 J * of money, becauſe there the party may be anſwered his debt 
with damages at another day; and to may be fully ſatisfied cf all 

that is intended him. But here my FIRST REASON is, I hat it is 

a condition to contain the party in that due obedience which Jaw 

and nature require. SECONDLY, It is a voluntary ſettlement 

to the grand-daughter in tail, and the remainder over is fo too, 

and both theſe parties are in agual; gradu to the deviſor ; and 

therefore they being both'in a parity, it would be hard to take 

the eſtate from him to whom and in whoſe ſcale the law hath 

thrown the advantage. THIRDLY, It apprats by the body of the 

will, that the earl did as really intend it ſhould go over, if ſhe 

married without conſent, as if ſhe died without iſſue ; for they 

are both in the ſame clauſe. There may be as much. reaſon to 

turn it into a fee-fimple, in caſe ſhe had died without iſſue, as in 

this caſe; for ſo I doubt the penning of this decretal order does. 

And FourTHLy, I reſt upon this, It is a caſe without a pre- 

cedent. I remember after that Lanyett's Caſe (c) had been ad- 

Judged, that in the ſixth of Charles the Firſt there was a caſe, 

ſuppoſe Saunders v. Corniſh (2) of a limitation in tail and a de- 

viſe over, and it was taff void; and the Judges ſaid, 80 

Je was of aleats fat it is gone, and we will go no further, becauſe we do not 
for years, and fo know where it will reſt.” I know there is no intrinſical difference 
was adjudged in Caſes by precedents, but there is a great difference in a caſe 
void. wherein a man is to make, and where a man fees (and is to fol- 
Cro. Car. 2 30. low) a precedent : in the one caſe a man is more ſtrictly bound up, 
but in the other he may take a greater liberty and latitude. F or 

if a man be in doubt, in æguilibrie, concerning a caſe, Whether it 

be equitable or no? in prudence he will determine according as 


CG 


(a) 3 
(e) 9. Ca fo, Cro. Jac. 30. (4) Cro. Car. 230. 
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the precedents have been, eſpecially if they have been made by 
men of good authority for learning, &c. and have been continued 
and purſued, Here mult be ſome boundary, or we ſhall go we 
know not whither, It were hard a court of equity ſhould do that 
which is not fit to be done in any court below a parliament. The 
precedents do not come home to the caſe, Moſt of them are in 
caſe of money legacies ; and in ſome of thoſe caſes we may give 
allowance in reſpect of the law of another forum to which they 
belong. But this is in caſe of land only (a). Indeed he is no 
authority ; but there is a very good exemplification of this matter, 


Fay any 
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* [ſhall conſider theallays and circumſtances which are obſerved, * { 310] 


and offer to qualify this caſe and induce relief.— FIR Sr, It is faid, 
that this clauſe was only in terrorem, and ſome witneſſes have been 
examined to prove it: but I am not ſatisfied how collateral aver- 
ments can be admitted in this caſe; for then, How can there be 


any certainty ? A WILL will be anything, everything, nothing. Cro. Jac. 24% 


The ſtatute appointed the will ſhould be in writing, to make a 
certainty ; and ſhall we admit collateral averments and proofs, 
and make it utterly uncertain ?!—SECONDLY, It is ſaid in this caſe, 
the effect of the proviſo has been obtained ; for the truſtees have 
now declared their conſent. I muſt fay, it is not full, for they do 
not ſay they would haveconſented ; but that poſſibly ſuch reaſons 
might have been offered as they thould have done it; and poſſibly, 
I ſay, not. They, like good men, have only declined the ſhewing 
an incfeRual contradicting of a thing which is done,/and cannot 
now. be recalled, undone, or altered. Beſides, if the had been 


but a circumſtantial variation, the conſent afterwards might have, 


been ſomewhat ; but here it is in the very ſubſtance. In the caſe 
before cited at the bar dy Mr. SERJEANT ELLis, where the 
conſent was to be had in writing, and it was had only by parol, 
there was great equity that it ſhould be relieved, becauſe it was 
only a provident circumſtance, and wiſdom of the deviſor, viz. 
for the more firm obliging the party to aſk conſent, which the 


in ordinary and not folema communication, or elſe in paſſion and 


heat (as in this caſe, when, the plaintiff would not conſent to the 


approved marriage with the Lerd Morpeth, the counteſs ſaid, 
e ſhe might marry where ſhe would :”” which words imported a 
neglect of care for the future over the plaintiff, becauſe ſhe would 


not be ruled by the counteſs in accepting the tender of ſo com- 


mendable a marriage); as alſo for the benefit of the deviſee (in 
the caſe aforefaid), that in caſe the deviſce did marry with the 
coaſent of the truſtee, he might not after (through prejudice, &c.) 
avoid it by denial of ſuch conſent, and fo defeat or perplex the 


deviſee for want of proof of ſuch his conſent —TrIRBLy, It is 


ſaid tne party is an infant. Why, an infant is bound by a condi- 
tion in fact, by law. It is true, we are now in equity; but in 


(a) 4. Co. 12. 
equity, 


deviſor conſidered might be pretended to be had by flight words, 


2. Vern. 561. 
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ity, firce this refers to an act * which ſhe, though an infant, 
Nn of doing, vix. to — it were unreaſonable that ſhe 
ſhould be able to do the act, not be obliged by equity to ob- 
ſerve the conditions and terms which concern and relate to that act: 
fo that it is all one, as if ſhe had been of full age. The ſtatute of 
Merton, cap. 5. provides, That uſury ſhall not run againſt infants; 
and yet the ſame ſtatute cap. 6. appoints, That if an infant marry 
without the licence of his lord, &c. he ſhall forfeit double the value 
of his marriage: and it is reaſonable, becauſe marriage is an a& 
which he may do by law while he is under age. 


As to the point of notice: Fixsr, Whether notice be requi- 
fite or no, in point of law, I will not determine. But I muſt 
needs ſay, that it muſt be referred to law. But, SeconDLy, It 
it be not requiſite in law, how far a court of equity might relieve 
for want of it, I will not now take upon me to determine. I will 
not trench upon matters gratis, of which I know not what will 
be the conſequence. But I conceive in this caſe, the fact is not 
yet ſettled, whether there were notice or not; and it were a hard 
matter, that becauſe no notice is here proved, it ſhould be taken 
for granted there was none. - For here are ſeveral circumſtances 
that ſeem to ſhew there might be notice: and a public voice in 
the houſe, or an accidental intimation, &c. may poſſibly be ſuf- 
ficient notice. I ſhall therefore leave it as a fit thing to be tried; 
and till that, the caſe in my underſtanding is not ripe ; and there- 
fore I will add no more. I think this decree ought to be altered 
if not ſet aſide. But as this caſe is, there ought to be no relief. 


V auGHan, Chief Juſtice. I ſhall conclude as my lord chief 
baron did, That as this caſe is, there eught to be no relief, I 
will ſingle out this caſe from ſeveral things not material to it, as 
my lord chief baron did, &c. I think, if land be deviſed on con- 
dition to pay legacies, and that the deviſee has 7 almoſt all, and 
fails in one, or ſo, there may be good cauſe of relief, becauſe he 
has paid much, and is ſomewhat in the nature of a purchaſor. 
This is not like a legacy; this is upon the ſtatute, where it is 


J faid, © a man may deviſe at * his will and pleaſure,” i. e. abſolute- 


ly, upon condition, upon limitation, or any way that the law 
warrants. Suppoſe there had been $ eng act of parliament diſ- 
g as the earl has done, in this cafe could there be any colour 
in equity to alter or vary this law? And here it is equally as 
concluding as that, ſince the ſtatute gives a man power to diſpoſe 
as expreſsly ; and otherwiſe equity would alter and diſpoſe of all 
property, and all things that came in queſtion. But let notice or 
conſent, &c. be requitite, or not, it is triable at law, But I ſtand 
upon this, that there ought to be no relief in equity. It was in- 
ſifted, that her grandmother gave a kind of conſent: but I take 
that for nothing ; for though the grandmother would not have of- 
fered or propoſed a marriage, yet the ought not to marry without 
her conſent. Nor is the Jord's pg content any thing; for con- 
{ent cannot be had for things which cannot be otherwiſe; as a man 
Wee cannot 


Eafter Term, 22. Car. 2. In Cane. 


cannot be ſaid to conſent to his ſtature, or the colour of his hair, Fav any 116 
&c. A man may know of what opinion he is, or was; butitis Wirz 
impoſſible for a man to know of what opinion he would have been 5 

in the circumſtances of an action which he never tried. I con- Parz. 
clude, the plaintiffs ought not to have relief in equity. But if 

any matter in law will help them, they are not excluded from it. 


KELYNGE, Chief Fuſtice. I think there ought to be no relief 
in this caſe. I have conſidered it as well as I can, and I think no- 
thing is more fit to be obſerved than chief cuſtomary rules for 
children; they are very good reſtraints for children, and ought to 
be made here, to encourage obedience, and diſcourage thoſe 
who d make a prey of them; and if there were not hope for 
men to haſten their fortunes by this means, there would be few 
adventures of this nature. I have looked upon the precedents, 
&c. and I find they come not to this caſe, except only one, and 
that is but ſeven years old; and the others are for money, for 
which there is reaſon, becauſe the party may be ſubſtantially relieve ' 
ed and ſatisfied otherways. If there had been no limitation over, 
there may be ſome reaſon why it may be intended, that it is only 
in terrorem. I do not think all caſes upon wills are irremediable 
here (becauſe of the ſtatute). If the breach of the condition 
be in a circumſtance only, as in the caſe where the conſent 
was given, but not in writing, as it ought, it may be relieved; 
for that was a caution to the conſentor, that he ſhould not 
give conſent before ſtrangers, and truſt to the ſwearing of a parol , 
conſent. I never yet ſaw any deviſe obliging to have any ſuch [ 313 3 
conſent after the party's age of twenty-one years, ſo that there is no 
great hardſhip in it. And if there ſhould be any ill deſign in thoſe 
who have the truſt and power to conſent in withholding their con- 
ſent, it might be relieved here. I think none would make a de- 
cree, that if ſhe died without iſſue, the defendant ſhould have it; 
and this is the ſame: but equity can never go againſt the ſubſtan- 
tial part of a conveyance or will, but that muſt be governed by the 
party's agreement or appointment. Equity ought to ariſe upon 
ſome collateral or accidental emergent. It is not in terrorem in- 
deed without a penalty. There can be no collateral averment. 

* Being an infant is nothing: for this is only a proviſion while ſhe 
is an infant. Beſides, the caſe of the forfeiture of the double value 
is a very good inſtance for the notice. If ſhe had notice of this 
will, yet they that came to ſteal her knew it not : for they did not 
come to take a ſhorn ſheep, and therefore no relief is deſerved by 
the plaintiff, In honeſty and conſcience thoſe bonds ought to be 
kept ſtrict. I confeſs, I would not have the plaintiff tempted to a 
further ſuit ; but indeed in ſaying that I go further than I need. 


BrIDGMAN, Lord Keeper. If I were of another opinion, yet 
I would be bound by my lords; for I did not ſend for them, not 
to be bound by them : but I was of their opinion from the begin- 
ning; and I am glad now that we are delivered from a common 
error, and that men may make ſuch proviſions as may bind their 
children. But to juſtify the decree a little: FIRST, _ ee. 


. * Eaſter Term, 22. Car. 2. In Canc. 


Far anne thouſand pounds appointed to George Porter; ſo that ample 

Wire viſion was made him, and it may the rather be intended that 
—— this eſtate was wholly deſigned for the plaintiff, —SEconpLy, Here 
wis a pe conſent, and thoſe perſons were in loco parentum. Now 
if the earl had, as poſſibly he might have, thus pardoned and been 
reconciled to the marriage, he would probably have given the 
plaintiff the eſtate, and is a reaſon to induce us to the ſame; 
for I think it clear, that an eſtate by act of parliament is liable to 
the ſame relief, tion, &c. as any other eſtate. An eſtate. 
tail, though that be by ſtatute, yet is liable to be cut off, &c. If 
there had a time limited, then there had been more reaſon to 
bind her up to have conſent. * But there ought to be a reſtraint 


5 
314 1 caſes. That of the double forfeiture was truly and well 


2 39% obſerved: where nobody is bound to give notice, it is to be taken 

by the party ; but befides, ſhe is not heir ; for that might have 
Upon the 
I have thei 


— 3 made a great difference. This I thought not to fay 


153. whole I am ef opinion with my lords, and I am g 
2. Jones, 179. aſſiſtance. Let the bill be diſmiſſed, 


» 170. 


Velf. Lutw. 36. 214. 135. 159- 249, 250» 


See the caſe of Scott . Tyler, 
2. Brown's Chan. Caſes, page 431. 


and the caſes there cited, where it was 
determined, upon full argument, that 


« condition annexed to a legacy, ** that 
«. the legatee ſhall not marry without 


condition ; and that upon her marriage 


without ſuch conſeat it ſhall go to the 
mother under a gift of a general refidue. 
See alſo A 's Rep. 256. 259. 
Comyns Rep. 748. 2. Vern. 372. 
1. Brown, C. C. 303. 


60 the conſeut of her mother, is a valid 
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FIRST VOLUME. 


A 
ABATEMENT. 


= F a plaintiff die between the day of 


ni/i prius and the day in bank, the 
action ſhall abate, Smith v. Iriſh, 4 
2. But, by 17. Car. 2. c. 8, this ſhall 
not be alledged for error; and by 8. 
and 9. Will. 3. c. 11. if the action be 
ſuch as ſarvi ves, it ſhall not abate by 
reaſon of the death of either of the par- 
ties, ibid. 5 notis 
3. A in abatement cannot be plead- 
— as imparlance, ple 14 
4. Coverture muſt be pleaded in abate- 
ment and not in bar, Milner v. Milnes; 
8. motis 

5. If a tenant in common ſue alone, 
to-tenancy may be pleaded in abatement, 
Blackborough v. Greaves, 102 
6. A plea in abatement is * although 
it contain matter in bar, Major v. 
Bird, ** . 214 


* 
- 


7. Nen-tenure, when pleaded to © the te- 
nancy,” is a plea in abatement, 250 


8. The death of the plaintiff, in an action 


of ejectment, ſhall var abare the action, 


ACCORD, 


252 


1. Payment of part, and a promiſe to 
the — a abe. 1 


pleaded as an accord and , 


Cock v. Honycharch, 


ACCOUNT. 


1. The court, on the prayer of a de- 
fendant, may - give further day for 
giving in an account before Auditors, 


Williams v. Lee, NF 


42 


2. The difference between a plea in bar, 


and a plea before auditors, 


See Action of Account. 
A 


CTION 
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ACTION OF ASSUMPSIT. 
See Aſſumplit. 


ACTION FOR WORDS. 
1. To ſay of a watchmaker that © he is a 


bungler, and cannot make a piece 
of — * is not actionable, 5. 
Pyne 19 


2. An aQion will not lie in the ſuperior 
courts for calling a woman @ hore ; 
but the may be proceeded againſt 

in the ſpiritual court, Vatley v. Lid- 

| 9 
juſtice of the 


dale, 
. To ſay of a — that 
3 he is forfworn, and not t to bea 
juſtice, or to fit upon the bench, is 
actionable, Kirle v. Oſgood, 23 
4. To fay © you are 2 imp and a bawd, 
and fetch young gentlewomen to young 
gentlemen,” is actionable without ſpe- 
cial damage, Gavell v. Berked, 32 
5. To ſay of 4 coxronaTION, ©* when- 
ever a burgeſs of it puts on his gown, 
Satan enters into him,“ is actionable ; 
or an indictment will lie, for it is ſlan- 
der on government, Rex v. Baker, 35 
6. An action lies — ſtat. — —— 2. 
c. 5. for faying of a peer realm 
hay he ts an unworthy perſon, and 
does things contrary to law and rea- 
fon,” Lord Townſend v. Dr. Hughes, 233 


| 7. To ſay of an attorney © he cannot read 


2 declaration,” is aftionable, without 
ſtating a ſpecial damage, Jones v. 
Powell, * "LEM 272 


"ACTION ON THE CASE. 


1. An acdion on the cafe lies for mali- 
ciouſly holding another to ſpecial bail, 
Daxv v. Swayne, , 4 

2. An action on the caſe lies for outlatv- 


ing a man in another county Where he 
is not known, ; 


3. An action on the cafe will not lie for 
building a wall, by reaſon of which the 
- plaintitr's projpet was deſtroyed, 
Knowles v. Richardſon, 55 
4. An action on the caſe will pot lie 
againſt a ſheriff for returning cep1 cor- 
pus, &c. when he had let the party to 
bail under 23. Hen, 6. c. 10. Parker 
v. Weiby, 33- 57 


9. If, on a capias to the county 


ibid. 4 


? S. E. in Page v. Tulſe, 240 
5. An action on the caſe will not lie for 
printing a petition to parliament, for 
the aſs of the ee of the com. 
mittee to whom it is referred, Lake v. 
Merry, ; 58, 59 
6. An action on the caſe will lie for 
aching market to the injury of the 
plaintiff's market, although the two 
markets were held on di t days, 
Yard v. Ford, | 6g 


7. An action on the caſe lies againſt the 
bers of a ſhip to recover the value 
0 which he hath received upon 

freight, on their being ſtolen by open 

force and violence from on board the 
ſaip, while lying in the River Thamer, 

Mors v. Slace, 85 


8. An action on the caſe will not lie 


againſt a iſtrate for any act done 
by him bps mag Buſhes Caſe, 119 
palatine 
of Lancafter, the chancellor dire& his 
precept to the fx coroners of the coun- 
ty, and they non eft inventus, 
when one of them might have taken 
2282 1 on the caſe will 
againſt fix jointly, Naylor v. 
Sharpley, 1 Bs 198 


10. An attorney ſhall have an action for 
any ſlander whi : 


hich 3 2 th 


of his 
he does not thereby ſuſtain ſpecial 
damage, Jones v. Powell, 24 "x 


11. An action on the caſe on the cuſtom 
of merchants, is the modern practice 
of ſuing on abillof exchange, 286. netis 

12. An action on the cafe does not lie, 
for that the defendamt had taken away 
his goods, and hidden them in ſuch ſe- 
cret places that the plaintiff could not 
come at them to take them in execu- 
tion, 286 


ACTION OF ACCOUNT, 


1. On an action of account, the auditors 
may enlarge the time, and give further 
day tor the party to account, Williams 
. Lee, 42 

2. Churchwardens may plead before au- 
diccrs, that a bell, the property of the 
parich, is at the founder's ; but __ 
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this can be pleaded in bar to an action 
of account, Taylor Caje, 65 
ADMINISTRATOR. 


4 
1. An adminiſtrator who obtains judg- 
meent in trover, on a converſion in his 
own time, for the goods of the inteſtate, 
cannot take out execution thereon, if 
the letters of adminiftration be after- 
wards revoked, Turner v. Davies, 62 


2. An adminiſtrator may bring trover 
for the of the inteſtate in his owsn 
name, if the converſion was after the 
death of the inteſtate, ibid. 63 


If goods come to the poſſeſſion of an 
g adminiſtrator, and 3 
be repealed, he ſhall be charged as 
executor de /on tort, 63 
4. If an adminiſtrator give a deed to the 
niece of the inteſtate, in order to ſe- 
cure the payment of money received 
to her uſe by her uncle, it will, if the 
inteſtate has committed bankruptcy, 
be fraudulent as againſt creditors, un- 


leſs the adminiftrator had aſſets to the 


amount, at the time it was executed, 
Bateman's Cafe, 76 
5. An adminiſtrator durante minore &tate, 
is — 3 from his official reſponſi- 
bility on the infant executor attaining 


ſeventeen years of age, and on paying 
over to ſuc:: executor the balance of 


effects in his hands, Brooking v. Jen- 
wings, 174 
6. If an adminiſtrator waſte the goods, 
and afterwards adminiſtration is com- 
mitted to another, yet any creditor of 
the inteſtate may charge him in debt ; 
and if he plead adminiſtration commit- 
ted to another, the plaintiff may reply 
devaſtavit, 175. notis 
7. If a defendant die after execution 
awarded,. and before it is ſerved, yet 
the te of the writ binds the goods in 
- _ the hands of his adminiſtrator, Farrer 
v. Brooks, 188 


8. If a perſon who is named in a will as 
the executor, poſſeſſes himſelf, defore 
probate, of the goods of the teſtator, 

ays debts, and converts the reſidue to 
is own uſe, and then renounces the 
executorſhip, an adminiftration granted 


to the widow of the teſtator, on this 
refuſal, is void, Parten Caſe, 41 3 


9. If an adminiſtrator bring an action, it 


is a lea to ſay that the te 
eee, 
mitered, - 214 
10. If an adminiſtrator give a bond in ſa- 
tisfaction of a bond of tae inteſtate 3, 
it may be pleaded in bar to an action 


on the inteſtate's bond againſt his heir, 
Blythe . Hill, 225 


11. By 29. Car. 2. c. 10. huſband hall 
have adminiſtration of his wife's goods, 
231. zotis 

12. But if adminiſtration of a wife's ef- 
fects be granted to a ſtranger, he ſhall 
be rightful adminiſtrator, until the 
letters of adminiftration are repealed, 


Davis v. Cutts, 23b 
ADVOWSON. 
r. By what words an advowſon ſhall paſs 


as a nt to a manor, in a | 
of the manor from the crown, Rex v. 


Bias of Rechejter, - 195, 196 
2. By 7. Ann. c. 18. no uſurpation ſhall 
diſplace the eſtate or intereſt of any 
entitled to an advowſon, or turn it into 
a right, 256. notis 


AGREEMENT. 


1. The word « agreement” defined, 126 


2. A parol agreement may be diſchar 
— Taft the cauſe of = 


accrues, Edwards v. Weeks, 262 


ALMANACKS. 


The king may, by letters patent, grant 
the excluſive printing 1— almanacks, 
256, 257 


AMENDMENT. 


1. The mifoprifion of affeerere” for ©* af 
ferre,” may be amended by the roll, 
| Fettyplact's Caſe, | 14 36 
2. Defe& in form, or averment in fact, in 
the return to a habeas corpus, may be 
2mended before the return is filed, 


Anonymous, 10 
ANNUITY, 
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ANNUITY. 


8. 4. covenants to levy a fine te the uſe 
body; remainder in tail to ſeveral 
others; remainder to his own right 
heirs; PROVIDED, that if there be a 
failure of iſſue male of his body, and 
Z. his d:<ghter be married or of age, 

then ſhe ſhall have 200l. a year for ten 
years: A. dies, leaving iſſue male, who 

enters, makes a leaſe of a thouſand 
years, levies a fine, and ſuffers a reco- 
very, and dies without iſſue; his ſiſter 
Z. being married, and of age, Taz 
ANNUITY to B. is barred by the re- 
covery, Benn v. Hodſon, 

2. If tenant in tail grant an annuity, and 

ſuffer a common recovery, the annuity 
will not be thereby avoided, ibid. 109 

3. But if a tenant in tail ſuffer a reco- 
very, an anuity by him in remainder 
ſhall be barred; for the recoveror 
comes in, in the continuance of an 
eſtate not ſubject to the annuity, ibid. 

110 

A bond to pay an anzuity to à man 
yy and his — * their two li ves be- 
comes extinct on the death of either of 
them, Slater v. Carew, 187 
$5. An annuity due by preſcription from 
the rector of a church, is not deter- 
mined by the mere fabric of the church 
being deſtroyed, Anonymous, 200 

6. If an annuity or rent-charge be t- 
ed to B. for the life of C. 4 — 
B. his heirs and affigns to the uſe of C. 
the annuity muſt be paid to B. and not 


to C. Baſcawin v. Cook, 223 
AP PARITOR. 
An apparitor cannot ſue in the ſpi- 
- - » ritual court for his fees, 168. notis 
APPEAL. 
An appeal againſt an order of baftar- 


dy, muſt be to the next ſeſſions after 
notice, Rex v. Burrell, 20 


APPEARANCE. 


In what cafe an infant may appear by 
Attorney, and in what by guardian, 200 


108 


APPRENTICES. 


1. The ſeſſions may, by 5. Eliz. c. 
of himſelf and the heirs male of his r 


ſ. 34. puniſh an apprentice, or diſ- 
charge him * his maſter, and order 
a portion of the fee to be returned, 
Hillary . Hawkeſworth, £4: 
2. But where the apprentice complains 
againſt his maſter, they can only dif. 
ve the irdeatures, ibid, 


3. An infant unmarried, and - above the 
age of fourteen years, may bind him. 
apprentice to a freeman of Lenden; 

and by the cuſtom of that city the 
maſter ſhall have the ſame remedies 
againſt him on the covenants of the in- 
dentures, as if he had been of full age, 
Hern v. Chandler, 271 


4+ The ſeffions by 5. Eliz. c; 4. may 
either puniſh an apprentice, or may 
diſcharge the indentures, whether the 
application be made on the part of the 


maſter or the apprentice, Warkins v. 

Edwards, 287 
| 
ARBITRATION. 


1. Arbitrators may award one of the pars 


ties to diſcharge the other from his 
undertaking to pay a debt to a thifd 
perſon, Becket v. Taylor, 9 
2. An umpire cannot make his umpirage 
— time for the arbitrators to 
make their award is expired, Coppin v. 
Hernull, 15 
3. But where arbitrators have power to 
chuſe an umpire, they may chuſe one 
the inſtant they begin to take the mat- 
ters referred into conſideration, Ree v. 
Dee, x 157 notit 
4. An attachment lies for non - perform - 
ance of an award after the ſubmiſſion 
is made à rule of court; Darbyſhire v. 


Cannon, 21 


5. But when the party comes in upon the 


attachment, he may plead no award 
made, ibid, 21 


6. On a ſubmiſſionto arbitration, on con- 
dition that if the arbitrator do not 
make an award on or before the 19th 
February, he may chuſe an umpire; 
the arbitrator may chuſe an umpire 
before that day, Bai an award _ 

7 


by the umpire on that day, is void, un- 


leſs it appear that e arbitrator had 
made no award, Donavan.-v. 


7. The choice of an uinpire does not de- 
termine the authority of the arbi- 
trators, 3 e 
8. An award by rhe umpire, though made 
before the arbitrators time is expired, 
ſhall be good, if the arbitrators make 
no a within the time allowed them 
by the ſubmiſkon, 275 vori: 
9. An award may be good 
1 e 
7, een 
1. An attachment lies for arreſting a man 
on Sunday, or as he is gwng to church, 
to diſgrace him, . | 
2. By 29. Car. 2. c. 7. no- proceſs (ex- 
_ cept” for 
the e) ſhall be executed on the 
Lard's Day, 56 notis 
3. Anofficer may juſtify arreſting a man 
on 4 capias iſſued before nm out 


of @ court in the county palatine of 


_ Durham, 171 
4. Wherever a court has power to 
- award a tapias, an officer is juſti- 

© fied in making an arreſt under it, al- 
though the proceedings are erroneous, 
| | 171 


ASSAULT AND BATTERY. 


1. In an action of aſſault and battery, for 
putting an arm out of joint, the court 
refuled 
bail, 


to hold the party to ſpecial 


2. If a man lay his hand upon his ſword, 
and ſay, If it were not aflize time, 
I would not take ſuch language, this 
is no aſſault, Turberwille v. Savage, 3 
3. To an action of aſſault and battery, the 
deſendant may plead that it was in de- 
fence of his poſſeſſion; but if he ſays, 
malliter infultum fecit, inſtead of olliter 
mamus im poſuit, it is bad on demurrer, 
Tones v. refolian, 36 
4- To an action of aſſault and battery, 
_ ©, the os Aran plead that the plain- 
7 : RE 1 þ | * 


Maſthal, | 
274 


in part, 


56 
treaſon, felony, or breach of 


— 
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tiff difturbed a congregation while | 
mimſter was 3 the — 
burial, and that he ;ranus molkiter im- 
Foſutt to prevent ſuch diſturbance ;. for 
this, though he was neither conſtable, 
churchwarden, or otherofficer, is a g 
juſtification, Gier v. Hynde, 168 
ASSETS, * 
1. By 29. Car. 2. c. 3. if a eu 
truft leave a truſt in — & 
- ſcend to his heir, it ſhall be 4e, and 
liable to the bond of the anceſtos, 
| 2 wotis. 
2. If an adminiftrator recover in trover 
the goods of the inreſtate, they ſhall be 


Mert, although the action was brought 
in his own name, Turn v. Davies, 


3. If a mottgagor confeſs' a ; 
ſabſequent — mortgage, — die, 
and the mortgagee purchaſe the equi - 
ty, of redemption from the heir, Qu. If 
the purchaſe money is aſſets in the 

of the heir ? Freeman v. Taylor, 
| + ng} 115 


-- = 


ASSIZE.. 


it: An a/fze lies to recover the office of 
ſerjeant at mare in the houſe of com- 


mons, Craig v. Norfolk, 122 

2. A juror cannot be withdrawn in an 

aſhze, | 123 
ASSUMPSIT. 


1. In aſſumpfit for money had and re · 
ccived, the defendant cannot plead an 
agreement to pay it to a third perſon, 
Bucknal v. Swinnoch, | 7 


2. An aſumpſit for M work and labour 
generally, without ſtating particulars, 
15 good, Ruſſel v. Collins, - 3 
3. A promiſe by the grattor of a rent- 
charge to pay it to a third perſon, in 
conſideration of a debt due to him 
from the græntce, will got maintain en 


affump/it, Abbot v. Mh,. 13 

4 In what caſes the want of an ayer- 
ment in a//ump/it ſhall be helped by the 
verdict, Le v. Edwards, _ 1 
Y $. 


= 
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Ant on a promiſe to carry two 
"nt Sc. is ſufliciently certain, 
r 19 
6. An infant may maintain an aſmpſit on 
- - contract for his benefit, although he 
cannot be ſued upon it, Smith v. Bowen, 
In amt in an inferior court, on a 
: promiſe to pay on requeſt, the place of 
ee malt be Tann and alledged to 
de within the juriſdition of the court, 


Healy v. Wards, 162.77 J® 
8. In for money had and re- 
* ceived by the defendant for the plain- 


ff, „ the uſe of the defendant, the 
court, after verdict, will reject n+ 44 
ter words as ſurpluſage, Nofworthy v. 
.  Wyldeman, _— 4 42 
9. Affempſit on a promiſe to pay the debt 
EE 
pPlwGKuaintiff atteret preſegul, is ſufficiently 
L certain, Buckley v. Turner, 43 
10. To an 
ſo much out of the net product of goods, 
the defendant may plead the ſtatute of 

© Limitations, Martin v. Delboe, 71 
11. To an afſumpfit on an executory pro- 
miſe the defendant cannot plead the 
ſtatute of Limitations, Buckler v. * 

a | 9 
12. In an amg on a promiſe that the 
plaintiff ſhall enjoy certain premiſes 

| ne interruptione altcujus, it is not ma- 
terial whether the diſturbance be by 
title or by tort; for a quiet poſſeſſion 
ſhall be intended the chief cauſe of the 
contract, Norman v. Fofter, 101 
13. An affempfit cannot be maintained 
4 an executor for the arrears of 


4- An affump/it will lie on a promiſe 
3 A. to pay a debt due from B. 


to C. in conſideration that C. bring 


two witneſſes to prove it on oath be- 
fore a juſtice of the peace to be a true 
___ debt, Amie v. Andre tos, 166 
15. An on a promiſe to pay fo 
5 
much hex he received money, Ic. ought 
to aver how much the defendant re- 


ceived, and from «whom, and when, 


2 and æubere received; bat on the ge- 


on a promiſe to pay 


ment for non-perfo 


neral iſſue pleaded, theſe defects are 

aided by the verdict, Anonymous, 169 

16. To an afſimpf containing the counts 

| * er meruit, _ an indebitatus, 
endant ma igſimul com 

taſſent, and that — plaintiff, in => 

ſideration of paying the balance, pro- 


miſed to give the defendant a diſcharge 
of all demands, Mikuard v. Ingram, 

; +, 22.906 
17. To amt on 4 promiſe to deliver 
a 


e requeſt, the defendant 
may p that the plaintiff abſolved 
him from the promiſe before requeſt 
made, Edwards v. Weeks, 203 

18. An an account! flated, 

mult be 2 ſix years aſter 

the cauſe of action ariſes, Farrington 
K 269 

19. If one of two executors receive the 

whole of the teftator's effects, and the 
other ſue for a recovery of his moiety, 
an t on a promiſe to pay him 
ſo much in confideration that he will 
forbear his ſuit, and ew an account, 
is good after verdict, although it be 
not ſtated in what, court the ſuit was 
commenced, Smith v. Smith, 284 

20. An indebitatus afſumpfit will not lie 
by an indor/ee againft the acceptor of a 
bill of exchange, Browns v. London, 

5%, 285 


21. An afſumpfit on a puantum meruit for 


one pair of gloves,” and © a parcel 
of thread,” is ſufficiently, certain, 
Jemy v. Nerrice, 295 


ATTACHMENT: 


1. An attachment lies for non-perform- 
ance of an award after the ſubmiſſion 
has been made a rule of court, Darby- 
ſhire v. Cannon, 21 

2. A defendant coming - in on an attach- 

rformance of an award 
may plead no award made, ibid. 21 

3. An attachment lies againſt commiſ- 

foners of ſewers for impoſing a fine 

after certiorari delivered, Sith, Caſe, 
ag 44 


4. An attachment lies againſt à ſherif's 


arreſting a man on Sunday, 56 


officer for 
> 3:4 ATTORNEY. 


* Lad — 


2. But if an — 


| 2 the plea 
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ATTORNEY. 
1. If an attorney enter up judgment on a 


warrant of attorney in a different Term 
to that which is expreſſed in the war 


rant, the court will refer the matter to 


the maſter, and order compenſation to 


the party grieved, Mynn's Caf, 1 


' 8. An attorney may be indited for extor- 


tion, on the ſtatute of LO Jac. 1. C. 7. 
Troy's Cafe, 5 8 
3. And though the patty grieved do not 


ſue, yet the king may proceed to ſtrike * 
Tut nor, 6 


the attorney | 
4. An attorney ſued by bill cannot be 


arreſted; therefore, although be be 
» the court 


ſpecial bail, | 


about to leave the kin 
will not oblige him to 
Redman's Caſe, N 10 


6. An attorney ſworn and admitted into 


„ ſuperior courts, may prac- 


in any inferior rourt, unleſs fuch 
court be reftrained, by charter or pre- 
ſcription, to a certain number, in ex- 


cluſion of others, Hafting's Caſe, 23 


6. An attorney cannot be choſen conſta- 
ble, Poordage's Cafe, 22 
7. If an attorney diſcontinue an action 
after having 
or aſſign infancy for error when the 
party is of age, he ſhall be ſtruck off 
THE ROLL, Afon's Caſe, 41 
8. An attorney cannot ſue in an inferior 
court for coſts of buſineſs done in the 


court of king's bench, Hillyard's Cake 
11 


9. If an attorney, on the retainer of a 
clierit, ſue for a debt which he knows 
to be releaſed, yet an action will not 
lie againſt him; for he does it oy As 
ſervant to another, in the way of his 


profeſſion, . 210 | 


- 


AUDITA QUERRELA. 


1. An audit# querela cannot be brought 
before judgment entered, Lampitre v. 
Mereday, | 11m 

guerrla be brought 

after the day in bank, and the foe, 
ment be not entered up, the party ſhall 
be ordered to enter it ay of that day, 
of nul viel record, 
111 


ded it as depending, 


- outlawed, and one of them, being 
taken on the captas wlagatum, is ſuffer- 
ed to eſcape, and the party recover the 
original debt, in an action of debt 
on the eſcape ; the other obligor, on 
being taken, may bring an azdita gue- 
rela ; but he muſt ſhew the time when, 
and the where ſatisfaftion was 
made, Alfred u. Tatnal, 70 


4. If one of two obligors be ſued to out- 
lawry, and aſterwards judgment ＋ 
execution is had againſt the other ob- 
ligor, the outla / canno: be relieved by 
 audita querela, Higden v. Whitchurch, 
Zy 8. Ann. c. 19. the author of any bod 
and his affigns ſhall have the ſole 
right of printing the ſame for the term 
of fourteen years, and afterwards the 
copy - right ſhall return to the guther, 
if living 258 netis 


io 7258 


- 


AVOWRY. 


1. In an avowry for cattle ſeized for a 
heriot, or diftrained for rent, it verd not 
be ſhewn that the cattle were want ct 
couchant, Jordan v. Maſter, 63 


2. In an avowry under a leaſe for yeafs, 
if A. B. and C. ſhould fo long live, 
rendering a heriot or forty ſhillings 

after their ſeveral deaths, it muſt be 
averred that the parties were alive at 
the time of the difireſs, Ingram v. Tot» 
hill, 216 


B. 

BAIL, {at 
1. AN aQtion on the caſe lies for vel 
ard maliciouſly holding a perſon to bail, 
Daw v. Shane, | 4 
2. The ancient form of taking bail, and 
declaring in £ivil actions, nnn, 

I 


et 


3. The mode of taking bail; as no ſets 
tied by rules, Trinity 22. Car. 2. and 
Eaſter 5. Geo. 2. ibid. 16. motis 

Ya 4. Bail 


Fd 


5. A debtor to a bankrupt may plead a a 
iu by the affignees, | 


1. A bargain-and ſale to a daughter, in 
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Tia he Pay of 
- another, is not within 21, . Jac, 1 


"waa. ile i ed, ee, 


5 The court of King's bench will not, 


the continuance of the ſeſion 


ere 


—— — — 


lords ſor © a bi 
0 the 3 A en, . 
's 2 
Parliament, the court will bail the par- 
ty, whether he were committed during 
* the ſeffion or aſterwards 3 for all or- 
ders of perliament are determined by _ 


a diſſolution or „ Lord © 
Shaftgbuy's Cafes ]] 144 
RE wn eh tb ; 
not upon — di capias goes to 2 — | 
him to ſpecial bail, Hall u. Booth, 236 

Tre reaſon of bail is v a ſuppoſi- 
—— deberdens Betts jadg- 
nar of the law; thid. 236 

BANKRUPT. Fg 


& 4) fox 


775 1 become bank- 


. 


be liable, 46 


. ; ater judgment afirmed on er on error, 


r 7 


plaintiff levies execution, the court 
2 detain the money, in order to af- 
ford the aſſignees an opportunity of 
recovering it, by provin 2 Ge in 
a ſcire facias, Mark v. "i 
3. A creditor may ſet off his debt againſt 
his bankrupt debtor, and pay over or 
prove the balance, Anmymour, 215 
Geo. 2. c. 30. commiſſioners of 


4- BY 6: | 
rupt, when there has been mutual 


_ eredit and mutual debts between the 
bankrupt and any other perſon, ma 
r 
ade 20 ke: wg 215 notis 


ſet- off, in an action brought againſt 
215 notis 


- BARGAIN AND 8 ALE.. 


93 


conſideration of blood and marriage, 
raiſes a uſe by way of covenant to ſtand 
ſeiſed, Scudawore v. Croffing; 136 
2. If a man, in conſideration of money, 
grant, enfeoff, bargain and ſell,” and 
there is a letter of attorney to make 
very, it is, on being enrolled, a good 
— by . of ** and 
e, i F320 

3. — de made, ade, thoogh with. 


out any pecunia 
the words 6 demife and grant, RE 


the reſervation of a pepper-corn, for the 

2 Purpoſe of receiving a releaſe of the 
4 inheritance ; the conſideration of the 
Pepper. curn is good to raiſe a uſe in the 

2 . and make the lands paſs by 


ay BARON AND FEME, 
., Hylband and Wife. 


ond 2 Vo Ban3s 2 x. 

In what caſes judgment in a former a0 
tion can or cannot be picaded in bar 
to a ſecond action for the ſame cauſe, 

LY | "4 10 T' 207 


BARRISTER.. 


1. Aking's counſel cannot plead againſt 
the crown, Smith v. 

2. A barriſter may lay his venue in Mid- 
dleſex, and the court will not change it 
on the uſual affidavits, Wing fel; 70 


1. An appeal agai t an order of baſtardy 
muſt be to next ſeſhons after no- 
tice, Rex v. Burrell, | 20 


2. An order of maintenance to pay ſo 
much a week till the child is twelve 
years old, A Rav v. Burrell, 

at 4K 21 
e 


A TABLE OF PRINCIPAL MATTERS: 


3. The marrying à baſtard who would 


have been, i& legitimate, within the 


F . Howard v. 


7 a 25 notis 

« BATTERY. | 
In battery it is diſcretionary in the court 
to hold the party to ſpecial bail, 2 


BILL OF EXCHANGE. 
1. A bill of exchange muſt be preſented 
for acceptance and payment within a rea- 
ſenable time after it is received and be · 
comes due, Butler v. Play, 27 
2. The time required is a 
and not of fad, ibid. 27 notis 
3. What is conſidered in law as a reaſon- 
able time, 27 nobis 
An indebitatus afſumpfit will not lie by 
f an indorſee againſt the acceptor of a 
bill of exchange, Brows v. London, 

| 285 
Neither debt nor indebitatus afſump/it 
$ will lie on a bill of exchange, except 
© when there is a privity between the 
2 as between the payee and the 
rawer, and the drawer and acceptor; 

or between the indorſee and his im- 
mediate indorſer, 286 xnotts 


BOND. 


1. In debt on a bond, dated 20. March, 
conditioned to pay a ſum of money on 
the 28. March then next following; 
the words then next following” ſhall 


queſtion of l 


uſe of another perſon and his heirs, and 
| he dies before admittance, the right 

ſhall deſcend to the youngeſt ſon, 102 

See Deſcent, 4 x 


BREACH OP THE PEACE. 
To meet tumultuouſiy at a place of reli- 
5 2 in ſach a manner as 
may righting to the people, is a 

breach of the peace, Rex v. Bly » 13 


—— 


C. 


CAPIAS. © 
See Summons, Sheriffs, Courts. a 


CARRIER. 


who carry goods for hire, are common 
carriers, and are liable to the owner 
for the amount if loſt, deſtroyed, or 
ſtolen, while under their care, Mors v. 


CERTIORARL 

1. The king is entitled to @ certiorars” ag 
a matter of right, but if a ſubject ap- 
Ply for it, it is diſcretionary in the 
court to grant or refule it, 1 
to the circumſtances of the caſe, Lam- 
griert 1 Caſe, 4r | 

2. A certiorari granted de bene eſe, to re- 
move an indictment when found, i074. 


— — to — to the current * 3. The 3 of 9 4 
2. To debt bond the defendant can- ent of the proceedings, Smith's 
not p cher bond given in ſatis- . e 3 
faction bt if the plaintiff take iſſue 4. A certiorari lies to remove an indict- 


on ſuch plea, and it is found againſt 
him, the defendant ſhall have judg- 
ment, Blythe v. Hill, 221 
3. To debt on bond againſt zhe heir of the 
_ the defendant may plead 
another bond given in ſatisfaction by 
the adminiſirator of the obligor, ibid, 
125 


BOROUGH ENGLISH. 


If copyhold-land of the tenure of Be- 
 rough-Engliſh be ſurrendered to the 


ment for murder, from the Grand Sel. 
ſions in Wales, Rex v. Morris, 64. 68 


CESSAVIT IN BIENNIUM, 
A ceſſavit in biennium is a writ given by 
the ſtatutes of Glouceſter and Weſt 
minſter the ſecond, 250 1015 


CHURCH. 


1. The 12, Car. 2. c. 12. does not ex- 
tend to a benefice without the cure of 

ſouls, Clerks v. Heath, 12 
Y 3 | 2. Who- 


ind into any eecleſiaſtical be- 
_nefice, ſhall, 1% facto, have the cure 
of ſouls, Cierte v. Heath, 12 
A parſon and vicar may have a con- 
* cure of ſouls in the ſame 
church, for it may have two patrons, 
each having an undivided moĩety, ibid. 
4 The ſpiritual court may, by excom- 
munication, compel pariſhianers to re- 
* — the church; and, when 4 wefry 
Lave 


made a rate for that Iz may 
enforce the payment of it, Rogers v. 
Deavenant 194 237 


$- If a church and chancel be out of re- 
pair, the pariſhioners are only charge- 
able to repair the church, ibid. 237 


6. If a church be down, the major partof 
the pariſhioners may raiſe a tax, not 
only to rebaild, but, if ncceflary from 


the increaſo of the pariſh, to enlarge it, 


237 
7. The profits of a /ay inmpropriation can- 


not be ſequeſtered for the repairs of a 
church, Valuyn v. Auterry, 259 


CHURCHWARDENS. * 
1. To an action againſt ex-churchwar- 


"dens by their ſocceiſors to account for 


© bell, they may plead that it is at the 
© founder's, Taylor's Caſe, 65 
2. In a» action of account againſt pre- 
ceding churchwardens, the property 
"muſt be ſtated to be bona i 4 
. ibid. E | 65 
3. Churchwardens cannot make a rate 
without ſummoning eh — —— ; 
but if the pariſhioners will nat attend, 
the churchwardens themſelves may 
_ make it, Anonymous, 79 
+ Churchwardens cannot without the 
* afſent of the pariſhioners aſſeſs a tax 
for the repair of the church, Rogers v. 
Davenant, | 194 
5. Churchwardens muſt ſummon the pa. 
riſhioners to a veſtry; and this need 
not be from houſe to houſe ; but a ge- 
neral public ſummons at the church is 
ſuicient, bid. 237 


6. If a tax be raiſed for the repair of the 
"church, and any part be laid out on re 
- chancel, the churchwardens ſhall not be 
allowed it in their accounts, 


237 


A TABLE OF PRINCIPAL MATTERS. 
8. Whoever is admitted, inſtituted, and 


as CITATION.  '” 

A citation ex officio is Contrary to law, 

| 135 
COMMITMENT. 


1. If a ſtatute direct a commitment by 
two juſtices, 2 commitment by one 7 
tice only, is illegal, Franklyn's Caſe, 68 

2. The court of aldermen may commit 
for non-payment of a fine impoſed for 

marrying a city orphan without their 
conſent, Harwoed's Caſe, 77-79 

3- A commitment by the houſe of lords 
for @ contempt is good, although the 
warrant do not expreſs the nature of the 
contempt, nor the place where it was 
committed, nor the time when it was 
committed, nor whether it was on 4 

"conviction, or on an accijation only, 


Lord Shafteſbury's Caſe, 144 


COMMON. 


A corporation may preſcribe for a com, 
mon withoat ſtint, without ſaying 


vant er couchant, Miller v. Staples, 6, 7 


CONDITION, 
1. A condition in a bond, that the obligor 
ſhall procure à releaje for two ſeveral 
legacies from tus infants when they 
ſhall come to their ages of twenty-one 
years, ſhall be taken when they re. 
[peHively attain their ages of twenty- 
one; and as the legacies are ſeveral, 
they muſt give ſeveral releaſes, Becel 
V. Coats, 33 
2. If A. covenant that he will notuſe ſach 
a trade, and in couſideration of perform- 
ance thereof B. covenants to pay A. 
an annuity ; this is not a condition 
| edent, but a negative covenant, Hum- 
v. Blacklaw, 64 
3- On a condition to execute a deed to 
the ſatisfaction of the plaintiff s coun- 
ſel, the defendant, to ſave the condi- 
tion, muſt tender the deed, Baker v. 
Bulſtrode, 104 
4. If a man make a feoffment in fee upon 
condition generally, that the feoffee 
ſhall not the condition is void, 
141 
5. A condition © If A. within fix months 
after the death of . fhall aſſure an 
— 


annuity of twenty pounds to C. as the 
counſel of C. ſhall adviſe at the proper 
coſts of C. if he ſhall requize the ſame ; 
or if A. ſhall not aſſure the ſaid an- 
nuity, that then if he pay to C. the 
ſum of three hundred pounds, the ob-. 
ligation ſhall be void; is not broken 
unleſs C. within fix months after the 
death of B. tender an aſſurance of the 
annuity to A.; for as the aſſarance was 
to be made at the coſts of C. it is in- 
cumbent on him to requeſt 4. to 
grant the annuity, Baſſett . Baſſet, 

| ; 264, 265 

6. If one of a condition be rendered 
impoſſible by the act of God, yet the 
obligor is bound to perform the other 
part, 266 


CONSIDERATION. - 
S:ze Action on the Caſe, 


CONSTABLE. 


1. The Saſtons, on default of the Leet, may 
appoint conſtables in particular pa- 
Tithes, although no conſtables had been 
before appointed, Conftable of Hams- 


„ Caſe, N 


2. Members of Parliament and their ſer- 
vants are exempted from being conſta- 
bles, ibid. 

3- The court will not quaſh an order of 
ſeſſians appainting a conſtable,” if the 
matter be doubrti , ibid. 

4. A phyſician is not exempted by the 
common-law from ſerving the oſice of 
conſtable, Dr. Paordage's Ca, 22 

5. But by 32. Hen. 8. c. 40. members of 

the college of phyſicians are exempted 

from ſerving the office in London, 1644. 


An 


6. Attornies and barriſters, while prac- 


tiſing in the courts, are exempted, ibid. 


7. A preſentment for refuſing to be ſworn 
conſtable, muſt tate before whom the 
ſellion was held, Rex v. Va, 24 


CONTINGENT REMAINDER. 


If A. be tenant for life ; remainder to 
8. for life 3 remainder to C. for life; 


A TABLE OF PRINCIPAL. MATTERS, 5 
remainder to a contingent, and A. and 


B. join in a fine; C. night of entry 
preſerves the contingent eſtate, Zouch | 


v. Clare, 92 
See Deviſe, Eſtate, Limitation, Covenant 
to ſtand ſeiſed. "IG 

CONVENTICLE. . * 
To meet tumultuouſly at a conventicle, 
is breach of the peace, f 13 
CONUSANCE. 


The chancellor of the univerſities of Or- . 


ford or Cambridge ſhall be allowed co- 
=u/ance of an action brought in the ſu- 
perior court againſt the preſident and 
icholars of a college for goods fold 


and delivered to their uſe, Magdalen 


College Caſe, | 164 


COPY. 


1. When a deed is proved to be burned, 
a copy is good evidence, though not 
examined with the original, it it be. 
underſtood to be a true copy, Medlicot 
v. Feyner, ; ? + 

2. The copy of a deed cannot be given 
in evidence, unleſs proved to have been 
compared with the original, although 
delivered by counſel to a purchaſer as 
a true copy, Peterbore* v. Mordaunt, 

f 94 

3. In debt on a bond and © covenant per- 
formed” pleaded, the court, on proof 
that the original deed is in the hands 
of the plaintiff, will allow the defend- 
ant to give a copy of it in evidence, 


Anonymousy 266, 267 


COPYHOLD. 6 


1. By a demiſe of all my copyhold 
eſtate,” the whole intereſt paſles, il. 
fon v. Robinſon, 101 

2. In copyholds, the admittance of the 
particular tenant, is the admittance of 
all the remainder-men, for.every.par- 
poſe except the lord's fine, Blackburn 
v. Graves, 2 202. 120 
TY EE | _ 
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$- If a ſurrender. be made tg the uſe of a 
man and bis heirs of copy land, 
deicendible ing to the cuſtom of 
wgh-Exglihh, and the ſurrenderor 
before admittance, the right will 
deſcend according to the cuſtom, 
Blackburs v. Graves, 102 
If a man ſurrender 2 copyhold, the 
— hath no 23 him, but 
mittance, 10 120 
5. If a ſurrender be to J. S. and his heirs, 
the heir. on the death of his anceſtor, 
is in without admittance, 
If a copyholder 
8 for life, he is a dif- 
ſeiſor, and his ſurrender of the eftate 
is void, Near v. Kirby, 
7. A recovery in court - baron ſuffered by 
a copy holder for life, as tenant of the 


120 


| Foe, is not a forſeiture of his eſtate, 


ibid. 200 
8. If a copyholder for life commit a for- 
feiture, the lord, and not the remainder- 
mn, muſt take advantage of it, 541d. 
200 


tf a copyhold tenant for life ſurren- 
= no uſe is left in hum, and there- 


fore whoever is afterwards admitted, 


comes in under the lord - but this is 
to be underſtood only of copybolds that 
are cuſtomary eſtates far life, and not 
of copyholds granted for life, with re- 


-.... ., CORONER, 
2- On proof made of corrupt practice in 


a coroner, in taking an inquiſition /#- 
rer w//um pa e court will quaſh 
the writ, and grant a me/ius inquiren- 
dum, Rex v. Stanlale, 82 
2+ The coroner, on taking an inquiſition, 
fader viſum, Oc. ſhall return the exa- 


minations into court, bj. 82 


CORPORATION, 


1. A corporation may preſcribe to have 


common without 
Heller v. Stapler, ee 7 
2- A corporation cannot delegate a power 


number in groſs, 


eine for a forfeitare, or enter for - 


in remainder enter 


199, 200 


condition broken, except by deed under 
the common ſeal, Horne v. Foy, ' 18 
3. To ſay of à corporation, © Whenever a 


burgeſs of it puts on his „Satan 
. enters into him, is an indi of. 
fence, Rex v. Baker, 35 
4+ The goods and debts of a corporatio 
are liable to the cuſtom of foreign at- 
jachment, 214 
COSTS. 


1. The court of chancery may relieve ade. 
fendant againſt a judgment at law, and 
order the plaintitr to pay cofts, Rex v. 
Standiſb, 59 

2. An executor who brings a writ of er- 
ror on a judgment obtained again his 
teſtator, is not liable to cafe, 7 
the judgment be affirmed, Legg v. Ri. 
chards, 77 

3. But executors are liable to coſts in 
error, where they would be liable in 


the original action, | 13 notis 
COTTAGE. 
An indiament for erecting a cottage 


contra formam flatuti quaſhed becauſe 
it did not ſtate that the cottage was 


COVENANT, 


1, If A. covenant with F. to aſſign over 
his trade to him, and that he will not 
endeavour to take away any of his 
cuſtomers; and B. in conſideration of 
the performance of theſe covenants, 
covenant. on his part to pay 4. an 
annuity for life ; this is a negative co- 
venant, and not a condition precedent, 
Huamleck v. Blacklow, | 64 
2. In covenant on a againſt 
all perſons, a breach aligned that A, 
having lawful title, entered, &c. with- 
out ſhewing what bis title d, is erro- 
"neous, Wootton v. Heal, 66, 67. 292 
3. On a covenant to convey all lands in 
Dale, in the poſſeſſion of A. the co- 
venantor is not bound to execute 4 
conveyance of the lands in the poſ- 
{effion of 4. and all other lands in Dale, 
Lahe v. Cattertn, 8 
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4. On a covenant $0 
_ ſuch a day, 
to pay ES Shae ere 
neceſſary to ſupport an action fer the 
penalty, Rradcat v. Tower, 89 
5. On a covenant for quiet enjoyment. a 
breach that a r entered 2 
title, without ſhewing the lind of tit 
under which he claimed, is bad, Norman 
v. Feller, a 
6. On a covenant to ſave the covenantee 
— harmleſs againſt all lawful and unlaw- 
ful titles, it muſt be ſtated, in aſſign- 
ing a breach, that the perſon who en- 
tered, did not claim under the cove- 
_ nantee, 1074. 101 
If a man covenant that he has a law- 
ful right to grant, and that the cove- 
nantee ſhall enjoy, notw1 


perſon claiming under the — 2 


theſe are two ſeveral covenants, and 


— firſt, bein — Iatog reſtraĩned 
| this ſecond — I0r 
IT « affipn ink eng- bg B. all 
the money that Ball be allowed in lieu 
of his ſhare in a ſhip ; J. may main- 
tain an action againſt A. on the ii 
er ariſing from the words © af- 
andtransfer,” notwithftanding the 
A ect of the covenant is « ch i 6. 
_ tion, Deering vu. Farrington, 113 


9. The word « demiſe” raiſes an implied 
© covenant, 113 
10. A. grants a rent · charge to B. for the 
life of C. habendum to B. his heirs and 

_ affigns, to the uſe of C. with a cove- 
nant in the indenture to pay it to the 
uſe of C. If the rent be not paid 20 . 
to the % of C. an action of covenant 

may be maintained by B. againſt 4 

for though the rent-charge is — 
in C. by the 27. Hen. 8. c. 10. yet the 
e being collateral, remains un- 
diſcharged 
Harl v. Cook, 223 
11. A breach of covenant aſſigned in the 


mern is ſufficieat, 
4 2323 


12. on 4 eovenant to pay an annuity ſo 
long as A. continued in à certain of- 


-fice 5 if the defendant plead that the 2 


annuity was granted for the life of 4. 
err Wee, 


B. Baſcawen and _ 


the plaintiff may reply that 4. did nos 
tary or ns life, — 
nt did not pay it the life 
of 4. Gayle v. Berta, 227 
13. nfo lies on the indentures of 
an t —— dy the cuſtom of 
. Chandler, 271 
14. If 3 wiſe levy a fine /ar 
conceſſit to A. for ninety-nine years, if 
he ſhould fo long live, with a 
warranty againſt all perſons the 
- faid term, — action of covenant will, 
on the death of the huſband; lie a 
the wife upon the warranty, 
v. Heal, ; 


"290 
COVENANT TO STAND 
| SEISED. 


1. If a man coyenant. to ſtand ſeiſed to 
* the uſe of the heirs of his body,” hes 
ſhall be adjudged to take an eſtate for 
by implication, Pybus v. 
_ Mitford, 98 
2. If a nan covenant to Sand Tſed'* to 
- the uſe of the body of J. B. the co- 


venantor ſhall have a fce-fimple in the 5 


- meantime, ibid. 


98 
n 


inand ſell, alien, enfeoff, 

firm” certain lands er ar hg 

Far yl nk by 2 
s a uſe by way — 
venant to ſtand ſeiſed, Scudamort v. 
Craſiag. : 175, 176 
ain a covenant to ſtand ſeiſed, the 
words of covenant to ſtand ſeiſed to 
the uſe of &c.”” are not abſolutely ne- 
_ ceſlary ; for any words tantamount are 
cy Scudamore v. Crefſing, 178 


COUNSEL, 


A Vene an 
ons Shore 5 v. Wheeler, 


COUNTY COURT. 


1. In a county- court, although the ſuitors 
are the judges, yet by preſcription, it 
may, like a court-baron, be held before 
the ſheriff, 171 
A court deſcribed as an ancient court 
holden before the ſheriff of the county, 


9 
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—.— the be brought in 
2 — . vi et 


| 3 —— 215 
The ſuitors and clerk of a county-court 
may do amereed by the — king's 
W 249, 250 


COUNTY PALATINE. 


2 committed in Landen cannot be 


W DOA 


COUNTERPLEA. 


If there be a counterplea to a voucher, 
and that be adjudged in another Term, 
It is "I" peremptory, 8 


COURTS. 


1. E 
. caſes of whoredom and adultery, — 
may therefore proceed againſt a 
ſan for call > woman — 

9 v. I —— 2% 

+. 'The re may proceed againk 

the incumbent of a denati ve for mar- 
rying perſons without a licenſe, Maddox 

, 20 22 
If an-affumpfit in an eren 

® a promiſe to pay on requeſt, the place 


was made muſt be 
Rated, and alled to be within the 
Juriſdickion of court, Healy v. 
jad oven 32 


wer dl or the court in —— judg- 


1 


5. The 13. Eliz. c. 9. 
| Fad aber bel Better ror 
without the royal aſſent, and enatts that 
they ſhall not be reverſed but by other 
| , doth not thereby reftrain 
the court of king's bench of its general 

_ juriſdiQtion over inferivy courts, Smith's 


"Cafes 45 


$, — rreſpaſy, 8 jufiication by virtue of 
proceſs out of an 7»ferior court mult 
ſtate hs cate he of roceſs 

_ oed; but it need not ſhew that h 

oy if action, and place in which i it 

| were within the 

Gan . Farrel. 75, 76 


the preſent tenſe, 


7. The /iritual court cannot enforce the 
payment of a rate made by the church. 
re without the conſent of 

2 ru ade of ©'court aut be eateredin 

but thoſe of the 

may be in er- perfect, Hall u. 
Clerte, * 81, 82 

9. By the 22. Geo. 3. c. 28. and 23, 
Geo. 3. c. 53. all appeals from the 
comes bs HiLkd 10 hy evuits in Eng- 
land are aboliſhed, 90 notis 


10. The ſpiritual court may cite the mi- 
niſter of a donative to take 22 
for preaching from the biſhop, Allane 
v. Exton, 

11. The prerogative court ma 
bare Sis will, 1 24 — a 
_ deviſe of lands as well as a legacy of 
Fool provided the will be intire, 

troud”s Caſe, 90 

12. A court wity dire& an i/ue, 
although of orally may been 1 
the cauſe at ne Cole v. Forth, 


90 


94 

13. An inferior court ay award a arif of 
erguiry after a 14 actionem, Bright- 
man v. Parker, 96 

14. The court of king's bench hath no 
—— an a commit- 


ment by the houſe of lords, or houſe 
of commons, during the ſitting of par- 
Lament, Lord Shafieſbury”s 5 164 


15- A court in the county palatine of 
Durham deſcribed, in pleading, ©* as 
an ancient court holden before the ſhe- 
riff of the county, and called the county- 
court, is good, Anonymoys, 171 

16. An inferior coutt cannot award a ca- 
Dias before a ſummons, ibid. 173 


17; The county-court may by preſcription 


re THE SHERIFF, as 2 
— — may by cuſtom be held 
coram /eneſchallo, | 173 

18. A cauſe in a court in the 
latine of Durham, is ſufficiently 
to be within its juriſdiction by the 
words enfre comitat. galatin. 173 

I The firitual court cannot try the fact, 

ethos a huſband has given his 
wife a power to make an appointment 


in the nature of @ will, but may grant a 
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probate of ſuch will, Brook v. Turner, 
Ng wk fe el 
20. The court of common pleas may 
grant a habeas corpus, though in a cri- 
minal caſe, Jones's Caſe, 235 
21. An inferior court cannot award à ca- 
pias until a ſummons has iſſued, Hall 
v. Booth, | | 236 
22. The ſpiritual court may compel pa- 
Ade to make a rate for nab 
the nave of the church, but not of z 
chancel, Rogers v. Davenant, 237 
23- The court of king's bench may fine 
a county-clerk for negligence in his of- 
fice, Anonymous, 249, 259 


— 


CURE OF SOULS. 


What ecclefaſtical perſons have or have 
not the cure of ſouls, 11, 12 


CURIA' "ADVISARE VULT. 
If one of the parties to a ſuit die durin 
the curia adwviſare walt ; Qu. How 
mult judgment be entered? 37 


CUSTOM. 


1. A cuſtora that all ſhips paſſing by a cer- 


tain wharf, ſhall pay ſuch a duty, is 
bad; for this being 7oll-thorough can- 
not be claimed without conſideration, 
Haſpurt Vs Wills, 47 48 
2. A cuſtom for the tenants of a manor to 
have a ſole and ſeparate paſture in ex- 
clufion of the lord, is good, Heptins v. 
Robinſon, | 74575 


3. A cuſtom to commute ſuit and ſervice 


in the lord's court for a certain ſum of 


money, is good, Legingham v. . 


4. A cuſtom for an inferior court to grant 
a writ of enquiry after a cagnovit ac 
tienem, is good, Brightman v. 1 


5. A cuſtom to have a buthel of ſalt of 

every ſhip laden with ſalt within a cer- 
tain port, in conſideration of maintain- 
ing the guay and keeping @ buſhel to 
meaſure the ſalt, is not a good cuſtom, 
Warren v. Pridgaux, 104, 105 


6. 2s. If a cuſtom to hold a court de gain« | 


decim diebus in quindecim n dies, be good 


17t 


| 8, The common-law will over-rule a cuſ- 


tom, thou h confirmed b act of 
liament, if i 332 
n 415 


1 \ 
- - 


D. 


DAMAGES. 


: 1. THE court will not grant a new dri 
of enquiry on account of exceſſive da- 
mages, | '2 


2. The court will not increaſe 


in an action for perſonal injury, Dod- | 


awell Vs Burford, 24 


3. The court will not grant a new trial 
in an action of /ſcandalum ma | 


DAY IN BAN. 
| See Abatement, | 


1. An action of debt will not lie on a jua 
ment given by commiſſioners of excile, 
Hall v. Wembel, ain 7 
2. Debt will lie to recover @ fine impoſed 
by the city of London on à freeman 
Grimes ade g up his livery, Grafton's 
10 


Cafe, | 
3. Debt will lie on a after a 
writ of error brought, v. Brid-. 


o 


DECLARATION... 
In what caſes joint plaintiffs may declare 
againſt ſeveral 


3 


on the ground of exceffive damages, 
Lord Townſend v. Hughes, 232 
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% 


ita $02:1554DÞ ED. 

| Deeds mall always be conſirued at rer 
_ mags valaat guùm pereat, | 278 
$5422 0 ii ieee 23 * 37 
3 29 DEMAN D. F 

On « promiſe to pay twenty pounds. on 
- © Jach a day, or in default thereof to 

© forty pounds, a demand i not neceſſary 
t ſo an action for the penalty, 
Saaler d. Tower,” 89 


+, 4 | 


2s 


+” DEPOSITIONS, 
| See Evidence. 


DEPARTURE. 


1. In debt on bond, where the condition is 
to fave a pariſh harmleſs from the 
charge of à baſtard child; if the defen- 

.. Gant plead, that the pariſh had not been 

_ damnikicd, and the plaintiff reply, that 

the \ pariſh laid ovt three ſhillings for 
the keeping of the child; and the de- 
Fendam rejoin, that he tendered the 
money, and that the plaintiff paid de 

+ anjurid /ud proprid, this is a departure, 
\: Kicbards v. Hodges, = 3 344 

2- 3 debt on Ponds — ioned to Pay 

* fort zunds a- year ſo as A. 

£ ſhould 2 den fi ; 5 defen- 
dant pleads, that the office was for the 
life of B. and C. and that he continu- 
ed regiſter duriog their lives, and paid 
the annuity; and the plaintiff re- 

- Plies, that defendant continued in 

the office longer, and did not pay; if 
_ the — peg iſſue on the non- 

_ , payment money, it is 4 depar- 
— from his plea in bar, Gayle v. 
y Betts, > ay th 227. 

3. In debt on an arbitration bond, if the 

deſendant plead no award, and the 

- plaintiff ſhews an award, a rejoi 

wat jt was zer delivered, is a departure 

from the plea, Roberrs d. Marriot, 


* 


25 | 
es 


1. If a ent be granted out of gavel- 
"(find land to a man and his heirs, it 


- is deviſable 


cent, and not go to the heir at com. 
mon- law; for the rent iſſues out, and 
is part of the profits of the land, Ran- 
dab . Jenkins,. £ 5 97+ 112 
2. If a ſurrender be made to the uſe of a 
man and hie beirs of eopyhold/land 
dieſcendible according to the cuſtom of 
\ Borough Engliſh, and the ſurenderee 
_ die. befare admittance, the right will 
deſcend according to cuſtom, 
_ Blackburne v. Graves, 102 
3. If a man hath a ſon and a daughter 
of the whole blood, and a daughter 
of the half blood, and give a copy- 
hold effate for years to his daughter of 
the whole blood, with remainder to 
his own right heirs, and the daughter 
of the whole blood is admitted, this is 
the admiffion of the ſon as heir to his 
father, and he being thus ſeiſed 
© creates a poſſeſfio fratris, and cauſes 
the eſtate to deſcend to his ſiſter of the 
whole blood only, and not te his two 
fiſters jointly, Blackl v. Graves, 

* ; 5 120 


4+ M. having wo ſons, C. and D. cO- 


venants to ſtand ſeiſed. to the uſe of 
C. in tail male cial, and for 
want of ſuch iſſue to the heirs- 
male of his own body, and for want of 
ſuch jiſſue to 3 right heirs for 
ever; C. dies, leaving iflue a ſon, E. 
and a daughter, T. and then 4. dies, 
and then E. dies, without iſſue. The 
eſtate veſted in E. as a purchaſor, and 
after his death his uncle D. takes it 
by diſernt, as heir male of the body 
of 4. Southcot v. Stowell, 226. 237 
g. If an eſtate limited to a man and the 
| heirs of the body of his father wef in 
him, be it either by di/cent or purchaſe, 
and he die without iffue, it ſhall go to 
his brother, 238 


1. If a term be deviſed to 4. for life, 
with remainder to B. for life, and if 
B. die without ifſue of bis body begotten, © 
then to C.; the limitation over to C. is 
too remote to take effect, Love v. 
 Wyndban, | 517 
2. A poſſibility coupled with an intereſt 
„Jonet v. Roe, 51 notis 


7 ſhall deſcend do alf che fons and bro- 3. If a term be deviſed to A. for life, 
ers according to the cuſtomary de- with a void regainder n 


1 
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dies before the term expires, Qs. If 
it ſhall go to the perſonal repretenta- 
tive of the deviſor or deviſee Love v. 
Wyndbam, .\ - ; 54+ 55 
4. If a deviſe be made to 4. for life, 
with remainder to B. and the heirs of 
his body, upon condition, if B. marry 


without the conſent of C. then the 


eſtate ſhall go to D.; this is @ Anita - 
tien and not 4 condition ; and if B. 
marry without the conſent of C. the 
remainder-man may enter; for it is a 
© forfeiture, though B. has no notice of 
this reſtraint previous to the marriage, 
Mulan, v. Fry, 30, 87. 300 
5 A deviſe ** of all my tenant-right 
eftate at A.” paſſes a 3 


© not of all my tenant- right Land, 
, 100 


' Wilſon v. Robinſon, 
man deyiſe all his;copyhold 
eſtate,” his whole intereſt therein will 
| paſs, ibid.” " ? 4 RIF; 101 


: „ chaktels, ſeaſes, mortgages, 
* „ready money, &c.“ will paſs a 
term of years, but not an eſtate in 
8. A deviſe. of * all my eſtate, paying 
debts and legacies,” will paſs all the 


teſtator's real eſtate, ii,  - 101 
9. If a man deviſe Blackacre to A. and 


the heirs of his body, and ale, © I de- 

' viſe Whiteacre to the ſaid A.; the de» 
viſee hath only an eſtate for Jife in 
Whiteacre, | | 101 
10. A term deviſed. de novo. out of the 
inheritance to 4. and the beirs male 
of his body, does not. determine by 
his death without iſſue, but, like a term 
in groſs, ſhall go to his executors, 
Burgis v. Burgi, 11 


11. If a man deviſe his land to his heirs). © 


the heir ſhall be in of tue old eſtate, 
S 

12. A devife * to my wife for life, and 
by her to be diſpoſed of 10 ſuch of my 
children as the ſhall thiok fit,“ gives 


the wife an eſtate during her life, with | 


a per to diſpoſe of it to any of their 
children in fee, Lit v. 3 
— b 8 e 0 Al 


13. An heir at law cannot be difinherit- - 


- 


ed by any words in 4 will, wileſs the 
ellate be given to ſome ether 
perſon, 1090 
14. 4. having @ ſon and @ grandfn both 
of the name of Roben, deviſes his 
land to his fon Robert and his heirs. 
_ Roberz the ſon dies in the life- 
time of the teſta tor 3 afterwards the 
teſtator, with 'a view to republiſh bis 
was his intention that Robert his grand. 
ſon ſhould take the Jand by the faid 
oy $14 — Fa 3 2 fufficient deviſe 
oy . art £2 „ n * 2 
15. If a deviſe be made of @ rent - 
2 « 9man-** for life, and if fe 
| his executor, ſhall — hag 
dhe rent-charge ſhall ceaſe and retum 
do the executor,” the rent; charge thail 
not ceaſe on her marriage until the 
© 1ool, be paid, Oforne v. 


alludes, 
' of I SET i 04s =o URE73 
_D.ISCONTINUANCE: 
1: An aGtion cancot be 4jfyariaard akes 
2. The court will, under particular r 
cumſtances, give a plaintiff leave to 


- "Vifcontinue, although judgment ig 


againſt him on demurrer, Zoberts v. 
Marriott, * © -.- OY = 
, : p — 


IST Aa Ae 

1. The beaſts of a ſtranger are not Fable 
to be diftramed, unleſs they were {- 
vant of couchaiit, Jordan v. Martin, 

; 5 

2. But if a landlord diſtrain cattle for 
rent, he need not, in an avowry, ſlate 
that they were /evant & couchant, ibid. 

| | 1885 & 2 1480 URL Oh 

3. An information. does not lie again(t 
the lord of a manor for taking un- 
reaſonable diſtreſs, but the remedy is 
by action on the ſtatute of Marlbridge, 
Rex v. Ledgingbam, 288 


DISTRIBUTION... 
Chileren of 'the half blood ſhall Mare 
under the Stazute of Diſtributions, 
| N 4TH 23. 


« * — > 8 
1 iy oo 4d bs bs 3 4 | 
ba - 


22. & 24. Car. 1. e. 10, with chil- 

dren of the , blood, Smith v. 
pDISTRIN GAS. 

On the return of the J5#ringas on a writ 

of zo&anter, if the vills plead to the 

| edamagis only, there ſhall be judgment 

© for repair until inquiry | 


Tracey, 


— 


© DoNariva. 
. The miniſter of a dJozative who does 
not come in by the biſhop*s inſtitution, 


_ church once becomes preſentati ve, 
. the miniſter hath then the cure of 
_ fouls, Clertew. Heath, 223 


marry perſons without a licenſe, 
Peterborough, © 


989 


3 


niſter of a dJonative to take a faculty 


for ing from the biſhop, 4llane 
Pn} 2 cg | [ P A 
Ns. If any ſuch licenſe for preach- 
ing | be to be had by the 
| fouls ? hid. 


of a donative with cure of 

= DOUBLE PLEA. 

1. To an information for a libel the de- 
fendant may plead not guilty, with a re- 

_ life werificatione, er 

2. Inſtance of a plea aſſerting two diſ- 

| 28 double, Gayle v. 


* 


e 
Of irregularity in upon a 
grand cape in a writ of dower, Furnis 
v. Waterbouſe, © _ 197 
E. 


ECCLESIASTICAL PERSONS., 
1. BY x. Blix. c. 19. all grants, &c. by 
ay archbiſhop or biſhop of any 


d, Rex | 
66 


bath no cure of ſouls; but if the / 


. The parſon of = denative cannot 
Mad- | 


« The ſpiritual court may cite the mi- 


227 
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Kc. being of the archbĩſhoprick 
o 4 than for oe 
of twenty-one years or thtee lives, 
whereupon the old accuſtomed yearly 
rent, &c. ſhall be reſerved, and pay- 
able yearly, ſhall be void, 203 zotis 


2 Tf two manors have been uſually let 
for ſixty pounds a-year, and the biſhop 
rant a leaſe of one of them only, re- 
Grviag thereon the whole rent; the 
leaſe is good, Threadnetdle vi Lynam, 
LENT 88 
- . A chapter, although it hath no dean, 
— with o the 13. Eliz. c. 10, Which is 
a general law ; and therefore if ſuch 
chaplain grant a sert avoidance, it is 
„ void ab Fairio, Seathwell u., Lien. 
: 4 A . &\ NR 9 
EIECTMENT. 

1. An ejectment for corn mills, without 
ſaying of what 4:2d ; and roo acres of 
 furze and heath, without ſaying bow 
many of each ; is good . aſter verdict, 
Fitzgerald v. Manball. go 


2 The death of the plain if in ejectment 
ſhall not abate the action, eipecially if 
there be another perſon of the ſame 
name; for the court will take notice 
that it is the Aer of the plaintiff who 

is concerned in intereſt, Addiſon v. 


* 


7 


Otway, | <P 252 
ENTRY. | 
1. If a feoffee upon condition be diſ- 
ſeiſed, the feoffor may enter on con- 


dition broken, though a ſine and non- 
claim have intervened, * „ 4 
2 If one of two women who are joint te- 
nants in fee make a feoftment to a 
man, and livery within view, ard 
marty the feoffee before he enters on 
the land, his entry after the marriage 
is a good execution of the livery, Par- 
ſons v. Perns, 91 
3- I a man who has a title to enter comes 


into poſſeſſion, the law will execute 
the eſtate in him, 751d. 1. +, Bf 


4. A preſent right o entry will ſupport a 
A rechold A Zouch 


V. Clair, 92 
ERROR. 
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ERROR. 


1. By 17. Car. 2. e. 8. in all actions the 
death of either party between the ver- 
Aid andthe judgment ſhall not be error, 


ſo as judgment. be entered within wo ij an eſcape, Compton v. Treland, 

Terms alter verdict, Smith v. Irict, £4 194, 195 
8. A wvrit of error will lie to the exche- rr 
- - quer-chamber on a Hire fatiar in a 1. IT A. covenant to ſtand ſeiſed to the 
3 =o ag am A * "of ths bar, of bir dg, he ſhall 7 

a. 79 - adjudgedto take an effate for his ows 
3. A-writ'of error returnable on a dax Life, by implication, Pybus v. Mitford, 
certain in the next parliament is good. pb Cstasha 67 21 of 
-- Sedgwick v. Ges, 106 , a father bling tenant for life, remain- 
4. A writ of error will remove a judg- der to his ſon in fee; an annuity is 


ment after its tee and before . 2 
| = TIY- {© 


tion, Hrer v. Leutball, | 
5. Notice of a writ,of error taken out 
is only a temporary aper/edeas, for if 

it be not within four days, 
execution may be taken our, ibid, 112 
6. A writ of error returnable after, the 
- _ firff day of Term, will remove the re- 

| * the judgment ĩs entered, 
7. A certiorari and à habeas corpus. cum 

cauſa are in the nature of a writof error, 
Babel Cake, e 
8. If an inferior court proceed after de- 


e a habeas corpus the ngs 
will be increaſed, although the writ be 


not returnable till after the Term, _ 


Haley Caſe, 


ESCAPE: | 
1. If a priſoner eſcape on the death of 


195 


a matſhal, there is no remedy but to 


retake him, 14 


z. On a babtas corpus ad teftificandum di- 
rected to a gaoler to carry a priſoner 
to the afizes, if the gaoler permit him 
to go at large under colour of the writ, 
it is an eſcape, notwithſtanding the 
priſoner return into cuſtody, My/edelPs 
Cafe, I 16 


3. In an action againſt a gaoler for an 


eſcape, the defendant, on ail debet 


Pleaded, may give /reſb ſuit in evi- 
dence, ibs 116 


ibid. | 


4. Letting a man that was arreſted go to 
the next houſe, which was in another 


| BY- 


| JuriſdiQtion, . held to be an eſcape, 

. 116 wotis 
5. If a gaoler diſcharge a priſoner in cuſ- 
tody on a ca. n. on bis paying the 
money for which he is in execution, it 


iven, by deed of ſettlement, to the 
a; during the life of his father the 
ſon ELEASES all © arrears of rent, 
annuities, titles and demands,” to the 
day of the releaſe ; Qu. If this paſſes 


_ the inberitance as well as the annaity? 


Alia v. Lippencott, '— 
3. If 4. covenant to ſtand ſeiſed to the 
_ | uſe of the heirs male of the body of 
the ſaid 4. be or to be begotten 
on the body of B. his wife, with re- 
-, verſion to his own right heirs,” 2. 


mall take an eſtate for /ife by impli- 
ood remdin- 


cation in order to make a good 
 &er in tail, Pybus v. Mitford,” 121 


4. 1f a man covenant to ſtand ſeiſed to 
the uſe of the heirs male of his ue 4 

by a ſecond wife, a uſe immediat 
ariſes to the covenantor for life ; 264 
the remainder over, being a remainder 
in ſpecial tail, becomes executed in 
bim; that on his death the fon 
by the ſecond venter mall take the 
eltate by di/cemt, as ſpecial heir, al- 
though the covenantor have a fon by 
the Flt wife living at the time of his 
death, Pybus v. Mitford, 159 
5- 4. having two ſons, C. and D. covenants 
to ſtand ſeiſed to the uſe of C, in tail 
male ſpecial, and for want of ſuch iſſue 
to the heirs male of his on body, 
and for want of ſuch ifſue to his own 
right heirs for ever; if C. dies, leav- 
ing iſſue a ſon E. and a daughter F. 
and then 4. dies, and then E. dies 
without iſſue; the eſtate veſted ih E. 
as a purchaſer, and after his death 
it deſcends to his uncle D. as heir 
male 


— 
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e -of e body of 4. 2 
ee | P59 


-* = 
LY 


0 an ESTOPPEL.” 


. Covenants in an indentore IT not 


eſtop to ſay there is no ſuch indenture, 


© but it doth eſtop to ſay there are no 
ſuch covenants, Hoe s Caſe, 15 


the tiff from brin ys = 
* 


web) ' BVIDENOE.. 


3. The copy of a deed may be 1 
evidence, on provi _ de 
1 is loſt, Mediicot v. 
ne . cannot be 
ven in evidence on the trial of e 
_—— 2 ſe ©, 
Cle. Rete, os 10 
+ In an action for a ore, thoſe agginſt | 
whom there is ho proof may be ac- 
2 and * 3 for the 


4A deed under 1 * properly 


proved, may be ad in evidence, 


"= hs r be broken off, Clerke v. 
"Bc" 
What fall be evidence of 
+ : ops 


* 


ee 74 


| ce, a perſon who is to be deputy to 
i the plaintiff in cafe the patent is re- 
ed, may een as 4 witheſs, | 

Cet. ene 


7 In debt for rent, on ail debet pleaded, 
evidence may be given of a ſuſpenſion 


- of the rent. Atom nous, | 


Hen. 6. c. 10. in evidence on the ge- 
* l iſſue; for it is a pablic af of 


. which the court: will take notice wi h- 
Welby, a 


683% 
v4 $ 


n 
* 38 0, 


* 
* a 


- $1 - 


33 
8,4 tori mer give the ane of 3 ; 


9. A perſon jabpezacd to give evidenee 


is — from arreſt exndo er re- 
Weunar, Anonymous, * 66 
10. Formeriy poor inhabitants, 1 
they paid no taxes; could not give evi- 
dence in actions ag ainſt the hundred 
dn the ſtatutes of UR AND RT; but 
now, by 8 Geo. 2. c. 26. they may 
give teſtimony in the ſame manner as 
1 one inhabitants, Barrat v. 


974 


1 an: The copy of a Ae 


in evidence unleſs proved to have been 
compared with the original, although 


c mu delivered by counſel to à purchaſer as 
6 take iſſue, a — the defendant | 


a tus copy, e v. r | 
. 94 
42, An executor, po is not 


legatee, may be examined as a wi 


in a ſuit concerning the eſtate * 

R teſtator, Anonymous, 3 * 

13. On not guilty pleaded to an nie 
ment for not repaiting a road, the de- 
fendant cannot give 51 evidence that 
_ others are — t0 repair it, Rex v. 
FK. Andrew's, © 112, 113 

Ihe The teſtimony of wi tneſſes cannot be 
” perpetuated by an ex tion at com- 

mon- Ja, 114 

15, An iſſue whether x party rty be tenant 

for life, is not avg y a deed ſhew- 


iog him tenant for life with a rever- 
fion in fee, 115 


16. In an action againſt a gaoler for an 
- eſcape, the defendant, on wil debet 
pleaded, might, before 8. and 9. Will. 
3. c. 27.1. 6. have given us. — in 
evidence, Mo/edelPs Ca, 16 

17. But by 8. and 9. Will, 3. e. 27. no 
retaking or fceſh purſuit ſhall he given 
in evidence on any action againſt. a 

aoler for an "eſcape, unleſs the ame 
ſpecially pleaded, and oath made 

that the eſcape was without his con 

ibid. 116 Klit 

18. A written inſtrument, though in the 
form of 2 deed, yet if in ſubſtance it is 


a will, may be given in evidence as a 
, avill, Green v. Proude, 117 


19. An exempliſ cation from the equrt- 
rolls of a manor of a recovery of lands 
Its ancient damęſue, ſhall be received i 
evidence if the. original record be loſt 
— Green v. Proude, x; 4 
20. 2 


/ 
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20. In debt for rent, ©* entry and ſuſpen 
ien“ may be given in evidence on the 
general iſſue nl debet, Brown's Caſe, 
. 0 118 

21. Recovery of damages ſor diſturbance 
of office is ſufficient evidence of „e 
in an aſſiſe againſt the /ame defendant, 
Craig v. Nerfult, r 
22. To maintain an 4% % for 2 patent of- 
fice the party mult prove a /eifem in 
law, ibid. 1 ; 122 
23- An executor ho is bound in a joint 
and ſeveral bond with his teſtator, 


may give payment of it in evidence 


under adminiſtravit, Rogers v. 
N | 1 166 
24. In an action againſt a perſon as ex- 
ecutor he may; on leu adminiftravit 
pleaded, give in evidence that he was 
adminiſtrator durante minore £tate, and 
that he bad paid debts to ſuch an 
amount, and delivered over the reſidue 
of effects to the execator, Brooking v. 
> Fennmgs, 1 7 
25. On a ſpecial promiſe the defence mult 
oF be pl * 
it may be given in evidence on the 
general iſſue, Fitz v. Freejrone, 210 
ed with a profert of the deed, the 
court, on oyer, will not admit a copy, 


although the original is in the hands of 
the other party, Anonymous, 266 


27. In an action of debt upon bond to 


covenants, the courts, on 


_ © covenants performed”” pleaded, and 
proof that the original is in the bands 
of the plaintiff, will allow the defen- 
dant to give a copy of it in evidence, 

Anonymous, 266, 267 

28. To treſpaſs for taking money the de- 
fendant ſhall not be permitted to give 
in evidence that the taking was felo- 
nious ; but if it appear in evidence on 
the part of the plaintiff, he ſhall be 
nonſaited, Latterel v. Reynell, 

| * 282, 283 
In treſpaſs, if the taking appear to 

228 been | felonious, — a perſon 
though proved by his own teſtimony 
tobe a 
petent witneſs, ibid. f 283 


30. 4. wins money of B. by means of C. 


and D. packing tlie cards; upon an u wan 


Vor. J. 


but on an implied promi? 


iceps criminis, is a com- 


iadictment againſt C. and D. A. can- 


not be a witneſs, becauſe intereſted in 


the con viction; for he might give the 
record of it in evidence on à proſecu- 
un againſt him as a particeps crimini i, 
91 1 2 20 283, 284 
31. Hearfay, though not direct evidence, 
is admiſſible in corroboration of a wit- 
neſs s teſtimony, l. 284 
32. Depoſitions in chancery may be read 


in evidence on a trial at law, if the 


dieponent is diſabled ſickneſs to 
pa RE ES 
EXCHANGE. © 


If two women be ſeiſed, the one of one 


acre and the other of another acre, and 


after an exchange made, but before entry, 
one of them marries, this ſhall defeat 
- the exchange, | 91 
1. A perſon excommunicated and brought 
into the king's bench upon an - 
municato capiendo has no day in court, 
| and therefore cannot plead mi/nomer in 

tac writ, Bounefeld's Caſe, 70 


2. The ſpiritual court may excommunicate 
all the pariſhioners for neglecting to 
repair the pariſh-church, and ab/o/ve 
them individually as they are willing 
to contribute, until a majority have 
agreed to aſſeſs the tax, Rogers v. Da- 
venant, 


EXECUTION. 


1. Execution cannot be taken out by an 
adminiſtrator on a judgment in mower, 
obtained by him tor the goods of the 
_- inteſtate, if the letters of adminiſtra- 
tion be revoked, although the 'conwer- 
fron was in his own time, Tarnr . 
Davies, ©* © | 3 


2. In an action where part goes by default 
and part is /raver/ed,"exe&tuucn cannot 
be taken out till the traverſe he tried, 
Rex. . Eaſt | | 66 


3. If a defendant die after” execution 
awarded, and before it is ſerved, yet 


194.236 
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- the hands of his adminiſtrator; but in 8. An ech is” not liable in 2% 


favour of purchaſers, no writ of execu- 
tion ſhall bind the propetty, but from 

- the time of its delivery to the ſheriff, 
. Farrer D. Brooks, 9 % . 4 54 188 
4: If two actions be brought againſt the 
heir on two ſeveral bonds by his an- 
ceſtor, the pliictiff who firſt ſigus judg- 
ment ſhall have priority of execution, 


8 2 h bis action was not firſt com · ; 


+ Anonymour, 253 


—— no feri ſacias, or 


other writ of execution, 'bind the 
property of goods, but from the time 
that ſuch writ ſhall be delivered to the 


"hn Hl Aa 


4 


>  EXECUTORS.. 


for the arrears of an annuity, ded ws 


3 
9. In an action 3 an executor for a 
debt due from the te ſtator out of a par- 


ticulat fund, it muſt de averred that 


dhe tund was ſolvent, 463 


10. An executor who is bound in a feint 
and ſeveral bond with his teftator, may 


plead the bond and no aſſets ultra, or 
may give payment of it in evidence 
under the plea of pleze adminifiravit, 
"Rogers; Dawvers, 165, 166. 


11. To an action againſt a perſon as ex- 


ecutor, he may plead plene adminiftra- 


vit, and give in evidence, that he was 
adminiſtrator Arante minore tale, and 
| © Kath paid debts to fuch av amount, 
4: Ai executor to whom the teſtator was 

"indebted, cannot fer off his debt on a 


and delivered over the reſidue to the 


"= rightful executor, Breaking v. Ju- 


«feire facias to continue ſuit, on the tef- 
tator's dying between verdict and 


judgment, Burnel v. Holden, 6 


2. If there be ſeveral executors, they may 
all ſue jointly by attorney, though ſome 
of them are infants under ſeventeen _ 

but if ſuch executors 


, ning. 22 174 
12. An executorſhip ds minore State 
8 on the intant's a ſeven- 
teen years of ase, ibid, 175 


13. An executor may maintain an action 
on a devaſtavit againſt bis adminiſ- 


ears of age; 
b * ER mult defend by 0 au — 175 
15 executor may pay /imple contra 


N Foxwiſt v. Cys 2. 
ee | 5 is + debts before 1 unleſs he have 
3. Tadeb e & plea of : rn pA Epc ey BOS cpu. ibid. 
jadgment — and no aſſets 41 | wel 
tra, without alledgiag in wf court 15. An executor may. brin lr w. a 
and "the time when recovered, is bad © leaſe for rent in the et detinet 
on a general demurrer, Tee, . 0 —— d Jen; ary of 
: Faweett, 50 te under-tenant of the term, for rent 


An executor who brings a writ of er- incurred in his own time, Prattle v. 


ror oma judgment obtained againſt bis Lig, | 185 
teſlator, ſhall not pay cos, though the 16. An executor cannot waive a term, 
© Judgment be affirmed, "Legg v. Rich- 186 


17. A defendant executor muſt ſhew that 
de is rightful executor, to entitle — 


3 77 
5.50 — we Tible to colts in er- 

"Tor "where they would be "liable to to retain a debt due to his wife; 
-*-them in the original action, 77 metis ... otherwiſe he ſhall be intended * 


5. An executor may be examined 25 a 5 4 ſon tert, Prince v. Rowſon, 208 


witneſsin an action concerning the el- 18. If a perſon who is named in a will as 

tate of bis teſtator, if he be not the re- executor, pofeſs : himſelf of the goods 

©" fiduary" ace, Aae, 107 ol the teſtator, pay debts, and con- 

| 7 If an executor give a legatee a bond vert the reſidue, and then refule to 

ſor the payment of lis Ie gacy, he can- take out a probate of the will, an ad- 

- . 10 an action on it, that the \ 44 —— — = * widow on 

teſtato en as. yall, Packwel! < v. this r is voi r be continues 

ede, ns 3:9 a Jo vi; 113 * eee tall , 
| | 2 
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tothe creditors of the deceaſed, Parton 


and Baſeden's Caſe, 213 


19. In debt againſt A. as executor of B. 
if he plead that he is adminiflirator and 


not, executor, he muſt expreſly he- 


that B. died inteſtate, -and- the time 
when the adminiſtration was granted, 
and conclude in abatement not in 
bar, Tuftice v. Why, 239 


EXCISE. 


The ſtatute of _ exciſe prohibits the | 


bringing of a certiorari, but not a h- 
bras corpus, - - 107 


EXTINGUISHMENT. 


The term of a lefſee for- years is not 
extinguiſhed by his being made a 
tenant to the precipe for the purpoſe 
of ſuffering a common recovery, Foun- 

rain v. Col, 1 107 


EXTORTION. 


1. An information for extortion will lie 
againſt an attorney, notwithſtanding _ . 


the 3. Jac. 1. c. 7. enacts, That if an 

attorney delay his client's ſuit or de · 
mand more than is due, the part 
- grieved ſhall have an action, Troy's 

Caſe, 5 | 5 
2. But the extottion muſt be ſpecially al- 


_ ledged, ibid. 


oft nt 
rFALSE FMPRISONMENT: 
1. AN aktion for falſe impriſonment lies 


for wrongfully arteſting a man upon 
an extommunicato Epil. Bonn!:field®s 


Caſe, 79 | 


4: An action for falſe impriſonment will 
not lie againſt a magiſtrate for impri- 


ſonment, in conſequence of acts done 


dy bim in the character of a Judge, 
| Buſbell's Caſe, 119 
4 Same point, Haniond o. Howel, 184 


: FELONY; - 

1. If a man cut corn and lay it by; and 
carry it away afterward; it is felony y 
but not if he cut it, and carry it away 
by one and the ſame act, Emmerjor v. 
 Hauniſen, | 1 89 
2. If a man be ſciſed in right of his witey 
and the wife be attainted of ſelony, the 
lord may enter and ouſt the huſband, 
Parjons v. Pernty 9 


A married woman, thongh a me /olf 
trader by the cuſtom of London, can» 
not fue br be ſued in the ſaperiar courts 
without her huſband ; but Que, If ſhe 


may not by force of the cuſtom in the 


courts of the city of London? 
. Parkman, $i 1 


FI ERI FAC IAS. 
The ſheriff may etecute & writ of feft 


26 


Hlacias upon the goods of thaydetendage 


1a the hands of his adminiſtrator, f 
die af.er the ige of the writ and be- 


fore. execution, 188 


00m 0 REWARD Wot 
1. A fine ſhall be inteaded to the uſe of 
the conuſor and his heirs, unleſs there 
be a deed to lead the uſes, _' 24 
2. Afine and nontlaiih will not bar the en- 

try of the feoffor, on condition broken, 

although the feoffee was diſſeiſed, 4 
3. An entry to. deliver a declaration in 
ejetment is not ſufficient to avoid 4 
fine; for there muſt be an actual entry 
for this purpoſe, Clerle b. Rowell, 10 


4. If a-fine be levied of lands in the vi 


of A. and the party have lands alſo in 
B. yet if both places have buly one 
cConſtablè, all the Tands ſhall pals ; for 
in ſuch caſe, both places conſtitute the 
ſame vill, /alardn v. Reſcarrioit, 78 
g. If 4. be tenant for life; remaĩnder to 
B. for life; rethainder to C. for life 3 
remainder to a contingeng: and: A. 
and B. join in 2 ; C's. right of 
euiry will preſerve the contingent eſlatẽ, 
Zouch . Clart, 409 UL. 25 t=B3! 92 

6. It tenant in tail accept afine; tome e 
_ . this floth * Alter 7 zu büt 
if tenant for lite accept of a fine; /u# 
| e 7 * 


„ 
22 


FEME SOLE TRAp ER. 


ũ—U— — —— ͤ —ʒ — ä B44 — — — 


* 


cosnnſance, it is a forfeiture, Green v. 
Frau., N 

7: If a fine be pleaded as levied of the 

fourth part of the premiſes, it need not 

de averred in how many parts it was 

+ divided, Fowler v. Dobie, 182 
8. Effates held: by git are wichin 

+4. Hen. 7. e. 24“ and if the lands be 

extended, may be barred by fine and 

i! non-claim, Ognel v. Arlington, 217 

9. If an infant feme covert, with intent to 
tevy a fine to the uſes of herſelf and ber 

' huſband, declare herſelf of age 


©: dedimus poteflatem, when in fact the 
- "was" many under age, yet the 
nne cannot 


colluſive, Barrow Vs 
245, 247 


e er. 

1. The Abt of Sing in the ſea, and 
the arms thereof, is common to all the 
-  kiog's ſubjeQs, Fitzwalter's Cafe, 


examination Was 
Parrot, 4 


105, 106 © 


2. In the caſe of a private river, the 
lord having the ſoil is evidence to 


© prove that ke has the right of fiſhing, | 


_ ibid. 10;, 106 


3. Ina claim of a free fiſhery, of a ſeveral 
1 claiming muſt ſhew his right; 
5 2 # ace is in all the king's 
* ſubjects or ; 7 C1 0 © foil, 
wig 106 
4. The ſoil of che river Thames is io uE 


-,.. KING; the conſervation of it in THe 


| LORD MaYor of London; but the 


IA fiſhery thereof is common to all - 
itzwalter HET 'S Caſe, a ; 


erna, Fit 
> FORCIBLE ENTRY. 


1. A ſorcible entry cannot be made into 
n paſſage or way, dut it may into a 


wmeſſunge,. 


wer, Ewige Ar e 
2. An indictment for forcible entry imo 
n meſſuage witha ch he was poſ- 


2. In a /ermedon the tenant may plead 2 


ſieſſed, &c. is good, 


J But if it be Rated 2s 4 term of which | 


he was poſſeſſed, without ſaying fer 
art, it Is Bad, 9 | ka * 73 
8 S 


hen * 
- examined by commiſſioners under a 


ſet aſide, though there 
* are ſtrong grounds to ſuſpect that the 


_ . aſhery, or of a common of fiſhery, the | 
3. A fine ſur conu/ance levied by 


106 


4 
- CY 
ry 


"þ 
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FOREIGN ATTACHMENT. 


1. Money due upon a judgment given in 

the king's. court cannot be attached, 
| p 103 
Dee 
- are liable to foreign attachment by the 
- Cuſtom of London, NO 
3. The cuſtom of foreign attachment has 
been certified to the courts by Txx 

RECORDER Of Lenden, 212 tir 


F FORFEITURE. 
1. A man ſettles a term in truft for him- 
ſelt during his life, and afterwards in 
truſt for ſeveral of his friends; y R- 
VIDED, that if he have any iſſue of 
his body at the time of his death; the 
truſt ſhall ceaſe, and the aſſignment be 
to the uſe of ſuch iſſue; FROVIDbED 
ALSO, that if he be minded to change 
the uſes, he ſhall have — 
by writing in the preſence of two or 
more witneſſes, or by his laſt will. He 
afterwards commits high- treaſon; is 
a/tainted by act of parliament ; and 
dies, leaving iſſue 3 but without 
revoking the uſes of the ſettlement, 
This truſt term is forfeited during his 
life only, Smith v. Wheeler, 16, 17, 
Ip 1 N 38. 40. 

2. The king cannot create a forfeiture 
by letters patent, Horn v. /vy, 18 

2 tenant 
for life, is a forfeiture of his eſtate for 


life, Green v. Proud, 117 


FORMA PAUPERIS. 
See Pauper. 


-FORMEDON. 


| x. On nox-tenure pleaded. for 100 acres, 


to a formedon in remainder for 140 
acres lying in three vills; the tenant 
need not ſet forth in which of the vills 
the 100 acres lie; but he moſt ſtate 
who was tenant on the day of ſuing out 
the original writ, Fowlew, Doble, 181 


fine levied of the fourth part of a term. 
without averring in how many parts it 


A fer- 
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A ferme len is deſcender, ſtating that the 
5 right deſcended to the — hb a5 
brother and heir of the donee, is good 

© without alledging that the donee died 
without iſſue, Burrow v. Haggett, 
| | 219, 240 


FRANCHISE. 
How a franchiſe may be ſorfeited, 7. 118 


FRANKMARRIAGE. ' 
If lands be given in connubio foluto ab omni 
fervitia, yet for want of the words 
«« in libero maritagio this ſhall not be 
conſtrued a giſt in frant-marriage, not- 
withſtanding the apparent intent of the 
N. | 179 


FRAUDULENT CONVEYANCE. 


1. Ia a ſpecial verdi&, a deed ſhall not 
be preſumed to be fraudulent from 
circumſtances ; for fraud is a fact, and 
muſt be found, Smith v. Il beeler, 16.38 


2. A conveyance by an adminiſtrator to 
the niece of the inteſtate, for a debt 
due to her by the inteftate, is ſraudu- 
lent as againſt creditors, unleſs it be 
proved that the adminiſtrator had aſſets 
at the time in his hands, Batemaz's 
Cat, © 70 


G. 


GAVELEIND. 


1. ARENT granted out of ga vel ſind lands 
to a man and his heirs ſhall not deſcend 
to the heir at common-law, but be 
partible among all the ſons, Randal v. 
Fenkins, 96, 97 

2. A rent ifſving out of ga vel ind lands 
is of the nature of che land, Stokes v. 
Verryer, | 112 


1. The words give and grant” enure 


ſometimes as @ grant, ſometimes 28 a 
covenant, ſometimes as @ releaſe ; and 
muſt he taken in that ſenſe which will 
beſt ſupport the intent of the party, 
Scudamore v. Croſſing, 178 


2. Taz xing, being ſeiſed of a mane 
with an advow/ox appendant, which 
mavor and advowſon were formerly 

in the hands of an aber, Grants ihe 
manor alone, without the advowſan, 
to a biſbop, who, in a _re-grant. 

the king, 1aſerts both the manor 
advowſon. A GA afterwards 
made by the king of the manor with 


the appurtenances, naming the advow- 


ſon, and deſcribing the whole as for- 
merly belonging to the abbot and lates 

| _ the bijhrp, pales the advowſon, 
wv. Biſhop of Rochefter, 195; 196 


Tue certai quired in a grant from 
e the pans wor, BY : 196 


GUARDIAN. 
Qu. If an infant, tenant in a common re- 
covery,ybe admitted by guardian ad 
ſSequendum it is erroneous, 48, 49 


— 


— 


H. 


HABEAS CORPUS, 


1. IF a habeas corpus be returnable in 
Michaelmas or Eafler Term, the defen- 
dant is not intitled to an imparlanct, 1 

2. A habeas corpus hes to the cingue ports 
to bring up the body cf a priſoner in 
execution, in order to charge him with 
an action in the ſuperior courts, 20 

3. The return to a habeas. corpus may be 
amended before the return 1s filed, 103 

4. A habeas corpus returnable immediate is 
not fixed to an hour, but to a conve- 
nient time, 116 

5. A habeas corpus is a writ of right, and 
the higheſt writ a party can bring, 
Bofbell' Caſe, 119 

6. A habeas corpus operates as a fager 
deas from the time it is delivered, Ha- 
ley's Caſe, 195 

7. The court of common pleas may gr 
a hal eat corpus to bring up the body of 
a, priſoner committed dy a juſtice of 


ace for refuſing to give ſutety for 
_ his good behaviour, purſuant to the 
directions of a penal ſtatute, Janes: 


2 3$ 
$. By 


Caſe, 
423 
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9. By 31. Car. 2. c. 2. any of the ſu- 
© perior courts in Term time, and any 
Judge of any of thoſe courts in Va- 
© cation, may award a habeqs corpus to 
any priſoner whatever, 235 notis 
The .ſeveral ſorts of | habeas corpus in 
the common pleas enumerated, 7ones's 
© Tap, 7 235 


ik” HEIR. _ 

1. If an heir take an eftate by diſcent. it 

. anceſtor, LARA 4 { TS. 

2. By 29. Car. a. c. 3. if any ceffui 

8. Bar fee a truft in fre fimple to A 
cend to his heir, it ſhall be taken to 
be aſſets by diſcent, 2 notis 

3. By 3. and 4. Will. and Mary, c. 1 

7 ann to tke gr 

his anceſtor, lands conveyed away be- 
ſore action brought are ſubject to ex- 
ceutian 2.253 · 


and as one thing in conte 

law, Pybus . ö tford, 98 
$- An beir at law cannot be diſinherited 
wichout expreſs words: and Q. If he 
can be difinberited unleſs the enate be 


expreſly given to another perſon ? 189, 


1 vn - 190 
5. To debt againſt an heir on the bond 
of his ancettor; the heir may plead 
- | another bond given by the adminiſ- 


trator of the obligor in ſatisfaction, 
- Bhihe v. Hill, | 225 
HUE and CRY. 


1. By 8. Geo. 2. c. 16. in an action of aux 


Ax CRY, any perſons inhabiting in the 
hundred, or in any franchiſe therecf, 
fall be admitted as a witneſs on be- 
half of the hundred, 74 notis 


g. By 22. Geb. 3. c. 24. no perſon ſhall 
receive more on the ſtatute of Hue 
and Cry than 200l. ; unleſs at the time 
of the robbery, there are two perſons 
preſent to aueſt the truth thereof, ibid. 
3. A declaration upon the ſtatutes of nu 
Aub CRY is good after verdict, al- 
- though it do not ſtate that the rob- 


bery was in the highway, SaviPs 
vu, 2 


of . perception of the profits 


* - 
. 


HUSBAND AND WIFE, 
-In an action againſt huſband and wife, 
x if the wife be arreſted and the — 
ture clearly proved, ſhe ſhall be dif, 
charged on common bail; but it is diſ- 
cretionary in the court to put the party 
to plead the covertyre in abatement, 
| 8 


2. A huſband is liable for zece/aries ſold 
to his wife, except ſhe has eloped, and 
he has given norrce not to truſt her, 
Dyer v. Eaft, ; 9 

3. By the cuſtom of London, @ wife be- 

ing a ſole trader, may ſue or be ſued in 
the city courts without her hu 

Moreton v. Packman, 2 

4. But a feme ſole trader cannot, by the 

cuſtom of London, ſue in the |; 
courts without her huſband, Caudel v. 
Shaw, 26 notis 

5. If a man be feiſed in right of his wife, 
and the wife be attainted of felony, 

© the lord ſhall enter and ouſt the huſ- 

band; for he gains nothing but a bare 
iſſue had, 

Parſons v. Perns, \ -91 

A deed of ſettlement contains a pro- 

viſo, that the huſband, by the conſent 

of his wife in writing, may revoke it. 

Qu. If this power is executed by the 

wife ſealing a releaſe containing a clauſe 

of revocation of the ſormer deed ? 
wt v. P gh, 114 


7. If a wife elope, and, on her huſband 
refuſing to be - reconciled, ſhe live 
apart from him, and during this ſepa- 
_ a I iſh her = 

s cont to the expreſs probibiti 
of the bend. the har net . 
able to pay for them, although they 
are found to be necgſſary for his wife, 

- and ſhe has no ſeparate maintenance, 
Manby v. Scott, 124 

If a feme covert make a contract, or 

? buy 25 thing in the market or elſe- 
where without the allowance or con- 
ſent of her huſband, although it come 
to the uſe of the huſband, yet the con- 
tract is void, and ſhall not charge the 
huſband ; but if a man command or li- 
cenſe his wife to buy things neceſſary, 


or agree that ſhe ſhall buy, he hall 
be bound by this — or licenſe, 
Lid. . 


9. K 


” 


6. 
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9. If an action of treſpaſs be brought 
- againſt huſband and wife, and the huſ- 
band only a and proceſs iſſues 

— Gn ie, ſhe can never 
| her pardon or reverſe the out- 
- lawry, until ſhe be waived and out- 
lawed, unleſs the huſband appear, 136 
10. But when a wife has a ſeparate pro- 
perty ſettled upon her previous to the 
marriage, or her huſband has abjured 
the re or is Haniſhed, or where a 
wife lives ſeparate from her huſband on 


- ſeparate maintenance allowed to her by 


her huſband after the marriage accordin 
to the cuſtom er with 
is a ſole trader, ſhe may, both in law 
and equity, make ſuch contracts as 
will be binding on herſelf, 143 notis 
11. A wife can in no caſe render her 
huſband liable for money borrawed, al- 
though it is actually expended in ne- 
.  tefſaries, 3 * 25 143 voti: 
12. If band and wife recover in an ac- 
tion of debt, and the wife die, the huſ- 
band may take out execution on the 
judgment without a ire facias, G. 
Ak“ Caſe 179 
13. A wife by the conſent of her huſband 


may make an appointment in the nature 


of a will, Breet v. Turner, 211 


14. If perſonal property be given to a 
Aale woman to her ſole and ſepa- 


- Tate uſe, ſhe may diſpoſe of it by will 


without the aſſent of her 


» ZIZ 


notis © © 


15. By 29. Car. 2. c. 3. à huſband ſhall 
5 have adminiſtration of his wife's 


_ "notwithſtanding. the ſtatute of diſtribu- 


tion of 22. & 23. Car. 2. c. 10.; but 


if adminiftration of a wife's goods be 


committed to a ſtranger, he is right- 
ful adminiſtrator. until the letters are 
repealed, Dawes wv. Curtis, 231 


16. A huſband may avow alane for à rent - 


deviſed to his wife, Oſborne v. 


Wallceden, 272, 273 


17. If huſband and wife levy à fine fr 


conceſſit to A. for ninety-nine years if 
| he ſhould ſo long live, with a general 
warranty againſt all perſons during the 
term, an action of covenant will, on 
the death of the huſband, lie againſt 


. . the wife on the warranty, Wootton v. 


Hele, 290 


18. If a huſband and wife make a leaſe 
. for years, and ſhe accept the rent af- 
ter his death, ſhe ſhall be liable to the 
- covenants, _ - .-.: +.9v 


- JROFAIL Ss... 
1. IN debt upon a leaſe for three years 
rent, the want of an averment of the 
. continuance in poſſeſſion is aided by 
the verdict, Goftzvick v. Maſon, 3 
2. If the original writ be bad, the defect 
is not aided by the ſtatutes of Jeofails, 
Redman v. Edo, R 
3. But by 18. Eliz. c. 14. no judgment 
ſhall, after verdict, be ſtayed or reverſed 
for any default in form, or for the 
want of any original writ, 3 wit 
4- The want of an averment is helped 
by the ſtatutes of Jeoſails, L v. Eds 
. wards, | ”_ en 
5+ The ſtatutes of Jeofails do not help 
— 


6. In an action on the caſe on a ptomiſe 
to give a bond with ſufficient penalty 


the omiffion of ſtating the 18 

aided by a verdict, 33 ” 
1 70 

. By 16. and 17. Car. 2. C. 8. and 4. 
$ and 5. Ann. RE no ju t after 
verdict, xc. (hall be reverſed for want 
of a miſcricerdia or capiatur, & & 73 


8. In ejeAment, for corz mills, and ſo 
many acres of heath and furze gene- 
rally 3 the omiſſion of ſtating the kinds 
of mills, and the different quantities of 
heath and furze, is aided by a verdict, 


Fitzgerald v. Marſball, 980 
INCLOSURES. 

An inquifition upon the ftarute againſt 

polling down incloſares, 66 


INDEBITATUS ASSUMPSIT. 


See Aſuny/it, 
Z4 IN 


X 
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4» + INDICTMENT: 
1. 
1 


5. Eliz. c. 2. for exerciſing a trade 


thout having ſerved ar an appren- 
tice to it, E e to . 
found at the | elſious, . 
— —— ome => 
2. An indictment quaſhed for want of the 
words ad tunc et ibidem, 26 
3. If a ſtatute create "a new offence, and 
inllict a to be recovered © by 
bill, plaint, or information,” yet an 
negative words, ana not ocber cui, 
* Crofton's Caje, g - ? 


9 8984 
 & So where new offiacer are prohibited by 


a general protibitory clauſe in a ſta- 
tute, an indictment will lie, ibid. 34 
4 | 101i 
5. So if a ſtatute preſcribe a particular 

mode of puniſhing an ali offence, ſuch 
particular mode is cumulative, and 
does not take away the former remedy 
6. But when a ſtatute enacts, that the do- 
ing of an act not puniſhable before, 


mall for the future be puniſhed in ſuch 


and ſuch a particular manner, the re- 
medy by indiFmext cannot be purſued, 
ibid. ; 34 notis 


7. Anjndiment will lie for ſaying of a 


corporation, . whenever a burgeſs of 
it puts on his gown, Satan enters into 
bim,“ for it is a ſcandal on the go- 
nn, Rex wv. Baker, 3s 
8: An_inditment © in malum exemplum 
» inhbabitantium,” is bad, ibid. 35 
9. An indictment will lie for perjury com- 

Nes in a court baron, Anonymous, 55 
10. An ind'Ament will, not lie for taking 


45 excefve diftrefs ; the remedy is by 


Aion on the ſtatute of Marlbridge, 


, Rex v. Leginbam, : 71 
17. * indictment chargiag a man to be 


© communis opprefſor 18 too general, ibid. 71 
12. An indictment for forcible entry into 
2 paſſage. or way, is not ſuffitient! 
>, certam ; nor iuto a meſſuage of whic 


he was poſleſſed for a certain © ternꝰ 


without Laying © of years,” Rex v. 
Helmer, TE | © 1 41 73 


. = . 
«ry N _ 
# . % 


_. fer fon, Heſketh v. Lee, 


4- An infant cannot reverſe a common 


14. An indiftment quaſhed for want of 
- the words contra pacem, Anonymous, 78 
15. The year of Oar Lord in the caption 
of an indictment muſt not be in 
figures ( fed wide 4. Geo. 2. c. 16. and 
8. Geo.'2. c. 14-) ; but if the year of 
© the king be ſtated, the other is ſur- 
pluſage, | + 4.8 
16. An indictment of nuſance for : 
ping a water-courſe in Kenſington, be- 
e it ran © in Jetrimentum omnium 
inhabitantium, Sc. is bad, Therow- 
 good"s Caſe, S 107. 108 
17. To an indictment for not repairing 
à road, the defendant to 9 
himſelf muſt p/cad, that ſuch a one ra- 
tione tenure, or that ſuch a part of the 
pariſh was bound by preſcripzion to 
ir it, for it cannot be given in 
evidence on the general Hue, Rex v. 
St. Andrews, . 112, 113 
18. An ĩndictment on a ſtatute muſt por. 
ſue the material words of it, Rex v. 
Neville, N 295 


4 


1. An infant may 'maintain an action on 
a contract made for his benefit, but he 
cannot be ſued upon it himſelf, Smith 
v. Brwin, "--8$ 

2. An infant executor, though under ſe- 
venteen years of age, may, with cq- 


- executors who are of age, ſue by at- 


_ torney, Foxwift v. Tremain, 47. 72-296 


3. A common recovery ſuffered by an in- 
Fant under a ru $KAL is not er- 
roneous, although on the record the 
guardian be admuted ** ad ſequendum,” 
and his ap entered in or 
rid pe end, for the i 

. follow the ſuit of the i in his own 

4 


recovery after his full age, ibid. 49 
5. If an infant purchaſe an advowſon, 
and the incumbent die; lap ſhall in- 
cur, though he had notice of the death 
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6. If an infant give or ſell and de- 
liver them with his own » he ſhall 
dave no action of treſpaſs againſt the 

donee or vendee by reaſon of the de- 


livery, 137 


| INFORMATION. 
1. An information. on 3. Jac. 1. e. 7. 


agua an attorney for extortion, malt 
edge in what court the extortion 
was committed, Trey Caſe, 5 
2: An information will not lie for taking 
an exceſſive diſtreſs, Rex v. Leginbam, 
| 71. 288 
3. An information in the nature of tro- 
ver lies in the court of exchequer to 
recover the goods of an outlaw for- 
feited to the crown, Wilkinſon v. Roci- 
las, - | go 
4- An information for not coming to 
church may be brought on the 23. Eliz. 
c. 1.1, 5. only reciting the clauſe 
in it that has reference to the 1, Eliz. 
c. 2. Warren v. Sayre, 191 


INFERIOR COURT. 
1. See Counrs, No. 3. 6. 13. 15. 
2, Venize Facias, No. 16. 18. 21. 


INTENDMENT, 

1. A fine without a deed to lead the uſes, 
ſhall be intended to the uſe of the co- 
nuſor and his heirs, 

2. The court will intend a good original, 
unleſs the contrary appear, Redman v. 
Edolfe, | 

IRELAND. 


By 22. Geo. 3. C. 28. and 27» Geo. 3 h 


e- 53. all appeals from the courts in 
| Ireland to the courts in England are 
aboliſhed, | 90 wats 
TISSUE: :.:* =: 
dee Pleading, Deviſe, Eftates 


1. An action will not lie againſt a jupce 


for any aQz'done in his judicial cas 


 pacity, Baba, Cafe, 
2. An action will not lie againſt a Judge 


for a wrongful commitment, any more 


than for an erroneous Judgment, 


v. Howel, | | 184 
JUDGMENT, © 


I. If no appearance be entered, jud | 


will be erroneous, Goodauin v. A 2 


2. If there be judgment againſt three, 


3- By 18, EK. e. 14. no judgment 


ſhall, 
after verdia, be ſtayed or reverſed for 


any defect of form in, or for the want 


of, any original writ, Redman v. Edal/e, 
3 ir 


4: If a ſeire facies be brought-in' d 


king's bench on a recognizance in 
2 a demurrer as 
to part and az z/ſue as to part, yet the 
king's bench ſhall give * on 
the whole record, Neale v. Dawſon, 

. 29 


5. If judgment awaĩt the deliberation of 
the court, and the plaintiff die before - 


an opinion is given, yet if there are 
no contimeagees, jud t ſhall be en- 
tered as if it had been immediately 
given on return of pen, 38 


6. A judgment, though acknowledged in 


the name of another, ſhall not be ſet 
aſide in a ſummary way until the of- 
fender is convicted, Rawlins' Caſe, 46 


7. Judgment having been given in a 


ccurt of law will not impede a court of 
equity from direGing op Me in the 
cauſe, Cale v. For * 94 


8. If audita querela be brought after the 


day in bank, the judgment ſhall be en- 
tered up as of that day, Lampiers v. 
Meredith, | | 111 
n whenever it is entered, re- 
tes to the day in bank," vir. che firſt, 
day of the Term, Ares v. Lenthall. 112 


10. A jud t againſt a mortgagee ob- 


tained ſubſequent to the mortgage, 
does not attach upon aſſets produced 


by a releaſe of the equity of redemp- 
don. 


execution cannot be taken out againſt | | 


. 
?Qu—ü—ö— mè. . —— — ̃ — 
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tion. Sed Qu If this diſtinRion is not 
done away ? Freeman vw. Taylor, 115 
11. If judgment be given againſt a plai 
go 0 the 3 
ration, the defendant cannot plead this 
? 1 to a ſecond action for the 
g cauſe, although the entry be a 
| mil capiat inſtead of eat fine die, Lampen 
vi. Kedgwin, e 
. If two actions be brought on two ſe- 
3 bonds, the plaintiff — fer 
ion, Anonymous, 253 


execution, 
the time of 


By 29. Car. 2. c. 3. 
ſhall be docketed, 
and, as againſt purchaſors, ſhall only 


bind lands from that time, 253 notis 
eee ee 

1. A 0 
the panel to prepare himſelf for his 


J " 


jury. Catterall v. Mar, 70 
3. A juror cannot be withdrawn in an 
aihie, | 123 
4. In what caſe a ſerjeant at law may be 
© returned as a juror, | 226, 227 
$-By 24- Geo. 2. c. 18. no challenge 
hall be taken to any panel of jurors 
for want of a 4zight's being returned, 
5 226 wotis 


- 
0 
- To 


n 

1. A leaſe created de wo out of the in- 
+ - -heritance to A. and the heirs male of 
_ + his body, does not determine by his 
death without iſſue, but, like a term 
grell, ſhall go to his executors, Bar- 
1 &** ve Burgics, 2426 4115 


= - 
Us ws i 


defendant is entitled to à copy of 


24A leaſe made the 10th O&ober, haben. 
dum from the 20th day of November, 
for five years, is void for uncertainty, — 
Sed Qu. If it does not commence from 
the delivery ? 180 
3. If two manors have been uſually let 
for ſixty pounds a- year, and the biſhop 
grant a leaſe of one of them only, re- 
ing thereon the ſame rent at which 

both the manors were let, yet this leaſe 

is good; for the 1- Eliz. c. 19. ſays, 
that the old accuſtomed rent or more 
Lynam, | 203 
4. On a leaſe for ninety- nine years, if A. 
B. and C. ſhould fo long live, reſerving 

. @heriot or forty ſhillings to the leſſor 
and his abgns, at the election of the 
leſſor his heirs and aſſigns, after their 
ſeveral deaths ſucceſſive, as they are 
named in the indenture, the levite of 
the leffor cannot diſtrain. Sed 22. If 
the leaſe does not determine on C*:. 
dying before 4. and B. Jngram v. 
Tathill, "EIA 


LEET, 

The duty of an ale-:after appointed by a 
court-lect, is to make preſentment at 
the leet, on his finding the liquor not 
according to the aſi , 202 


LETTERS PATENT. 


Qyer cannot be demanded of letters ga- 
tent after the expiration of the term 
in which a profert of them is made, 
Hnonymozs, 69 


LEVANT & COUCHANT. 
In what caſe it is neceſſary to aver {vant 


et couchant, 83. 74 
| LIBEL. | 
1. If a petition to parliament be referred 


to a committee of the houſe, an action 

- will not lie for printing and publiſhing 
a number of copies for the uſe of the 
members, although the matter therein 
contained be falſe and ſcandalous, Lale 
v. King, 58, 59 
2. But if a perſon print and publiſh a li- 
bellous anſwer to a petition-to parlia- 
ment, before ſuch petition is referred 
"3 


* 


- 


v. Wyndbam, 


| his body, 
without 
eſtate ſhall go to D. this is a Anitation 
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to a committee, an action will lie, ibid. 
58 notis 


LICENSE. 
See Leaſe, Pleading. 


LIMITATION OF ESTATES. 


I. If a term be deviſed to A. for life, 
with remainder to B. for life, and if 
B. die without iſſue of his body be- 
gotten, then to C. the limitation over 
to C. is too remote to take effect, Lowe 

51 

2. If a deviſe be made to 4. for life, 
with remainder to B. and the heirs of 


conſent of C. then the 


and not a condition, Porter v. Fry, 86 
3- Expreſs words of condition may, by 


- conſtruction, in a will amount to no 


more than a limitation, 86, 87 
LIMITATION OF ACTIONS. 


1. To an amt, on a promiſe to pay 


5. But if before action brought, the ba- 


* 


ſo much out of the net - proceeds of a 
certain of goods to be imported, 
the defendant may plead that the 
cauſe of action did not ariſe within 
fix years,” Martin v. Delbee, 
2. The ftatute of limitations cannot be 
pleaded to an action on an executory 


promiſe, Buckler v. Moor, 89 


3. An action of debt againſt a ſheriff for | 


money levied under a fer: facias is not 
within the fatute of lunitations, Cock- 
ram v. Welty, 245, 246 


4. To an action of afſump/it upon an ac- 


count ftated, the defendant may plead 


the ſtatute of limitations, Farrington 
Vs Lee, | 269 


” lance upon an account ated be carried 
forward, and the account again be- 
comes an account current, this 3s not 
within the 21. Jac. 1. c. 16, 270 


LIVERY. 
one of two women who are joint, 
tenants in fee make a feoffment to a 
man, with & within view, and 
marry the feoffee before he enters cn 


/ 


that if B, marry - 


_ 


ds a execution of the livery} 
the [ewe being within view, an 1. 
revocable intereſt paſſed to the feoffee, 
and the ſubſequent entry ſhall relate 
back, ſo as to make the feoffment per- 
fet, Parſons v. Perus, gi 

LONDON. 

1. The city of London may fine a free. 
man for not taking up his livery, and 
recover it by action of debt, Graftor's 
Caſe, 10 
2. By the cuſtom of London, a married 
woman may ſue and be ſued in the city 
courts, as a feme ſole trader, without 
her huſband ; but z. If the trade 
of a vidualler be within this cuſtom ? 
Moreton v. Packman, 26 
3. But a feme ſole trader cannot be ſued 
in the /#þerior court: without her huſ- 
band, Caudell v. Shaw, 26 notie 
4. The court of aldermen in the city of 
London may impoſe a reaſonable fine 
on a perſon for marrying a city or- 
| without their conſent, although 
e be not a , and he have no 
notice that ſhe was a city orphan, and 
the marriage be out of the city; and 
on refuſal to pay the fine, the court 
may commit the offender; Harweod's 
Cad, 1 77-79 
5. The Lord MAYOR of London is con- 
ſervator of the river Thames, and it is 
common to all fiſhermen, 106 
6. The courts will not take notice of the 
cuſtoms of London until certified by 
THE RECORDER, 212 
7. The cuſtom of foreign attachment has 
been certified to the courts by the 
Recorder of London, 212 wotis 
8. By the cuſtom of London, an infant 
may bind himſelf apprentice, and the 
maſter ſhall bave the ſame remedies as 
if the apprentice had been of full age, 
Horn v. Chandler, + 27L 


: 


MALICIOUS | PROSECUTION. 


AN action for a malicious proſecution 
vill not Lo again" gas" ayuracy for 
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lag other an inferior court, or 
. for r of a client, 
although he knew there was no cauſe 
of action, Azonymous, 


MANDAMUS. 

1. A mendamus will not lie to reſtore the 

fellow of a c at one of the uni- 
apr rs wane 8 
25 vi appointed the founder 
8 1 | 82, 83 
2. A mandamus will not lie to THz 
 - BENCHERS of an ina of court, ibid. 85 


MANOR. 

1. A cuſtom for the tenants of a manor 
| re paſture, in 
excluſion of the to 7 is good, Hopkins 

V. Robinſon, 74» 75 
3. A manor may contain ſeveral ſmaller 
manors in. which courts are held for 
the eaſe of the tenants, bot in law they 
ſhall be all taken as one manor, Green 
Vi. Proude, ; 118 
3+ Toil-traverſe may be appurtenant to 
a2 a manor, the appurtenancy is not 
deſtroyed by the manor coming into 
the hands of the crown, James v. 


Fobnjton, 231 
4+ 2 - MARRIAGE. 
1. The parſon of a donative cannot marry 


_ © perſons without a licenſe, Maddar v. 

.,  Peterbaraugh, 22 
4. By 26. Geo 2. c. 33. ſ. 8. it is felo- 
mn in a clergyman to celebrate matri- 
mony without publication of ban, or 
4.4 licenſe firſt obtained, ibid. . 


ſiſter's daughter, 25 


4 The marrying of a baferd who, if le- 
iti , would have been within the 


= "$3 itical degrees, is illegal, Harris v. ä 


25 aotrs 


Jie. 
3 
Caſe, Wes 185. % N 
en amen BE. 
ene 


yet? WF. 


209, 210 


or market, 


or eſtabliſh a ferry to his prejudice, 
an action will he, although not held 
or warked on the ſame days, Yard v. 
Ford, 69 


MELIUS INQUIRENDUM. 
1. The court will grant a melint ingui- 
rendam on proof of corrupt practice in 
a coroner on taking an inquiſition 
pe mortem, Rex wv. Stanlale, 82 
2. A melins inquirendum is, upon default 
of THE CORONER, directed to the 


MISERICORDIA. 


1. By 16. & 17. Car, 2. c. 8. no judgment 
ater verdia, confeſhon, relictã werifi- 
catione, or cognovit ; and by 4.&5. Ann. 
e. 16. after nibil Zicit, or non ſum in- 
Formatus, ſhall be reverſed for want of 
a miſericordia or capiatur being en- 
tered, 73 notis 

2. The practice of the courts of king's 
bench and common \pleas on the = 
try of the miſericordia, &c. ibid, 


MISNOMER. 

1. Mifzetier cannot be pleaded to a writ 
of excommunicate capienas, Bonnefield"s 
Caſe, | 70 

2+ In debt on bond the defendant was 
ſued by the name of Jaaceb inſtead of 
Face, and held no miſuencr, Aleal's 
Caſe, ; 107 


3. A leaſe made by an eccleſiaſtical per- 


ſon ſhall not be avoided for mi/zemer, 
| 115 


MONOPOLY. 

Y 21. Jac. 1. c. 3. all monepelive by 
letters patent, &c. or anything tendin 
to the — are void, | * — 

MoOoNSTRANS DES FAITS. + 

The plaintiff in quare _ declared 
upon a grant of an advowſon to his 


22 
3. A wan may nat marry his wife's 


anceſtor, and ſays, Bic in curid prolats, 


but has it not to ſhew. It was moved, 
that as the defendant had the 
- deedin his hands, the plaintiff might 
take advantage of à copy thereof 
which 
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' which appeared in an inquiſition found - conſent, although ſhe had no netice 
in the time of Edward the Sixth; but the limitation previous to the marri 4 
denied, 266 Porter v. Fry, | * 
a 2. If an infant * , 
MORTGAGE. and the incumbent die, lapſe ſhall in- 
If a mortgagor confeſs a judgment ſub- cr, although he had autice of the 
ſequent to the mo „ and die, and death of the incumbent, - - oy 


the mortgagee buy the equity of re- 
dempti of the fairs —— 


for this purchaſe is afſets in the hands 


of the heir, Freeman v. Taylor, 115 


— —— 


N. 


3. If lands be deviſed to the beir with a 


condition, he muſt have notice of 

condition, but notice is not 

if lands be ſo deviſed to a ſtranger, 87 

4. It is a rule, that “ every man is bound 
to tate notice, when there is no one 


bound to give notice,” 0 
5. Where perſons are privy and 
concerned, there $ no notice, 87 


NECESSITY. 


NECESSITY is two-fold, nece/itas fm- 
plex wel abjoluta, and necyitas quali- 


. ficata vel convenientia, 


NEGATIVE PREGNANT, fee 223 
See Pleading. | 
NEW ASSIGNMENT. 


In treſpaſs, if che place wuz s be not 
named, the defendant may ftate ano- 
ther time, and put the plaintiff to a 
mew aſfignment, v. Ditchin, 89 


 NONCLAIM. 
See Fine. 


"NONCONFORMISTS. 


A caſe upon the Oxford ad againſt non- 
8 68 


NON-TENURE. 


6. In what caſe notice of a writ of error 
is neceſſary, Ayres v. Lenthall, 112 


7. In what caſe an executor muſt have 


139  zotice of teftator's ſpecialties, to pre- 


vent his paying ſimple contracts, 
Brooking v. Jennings, FE 176 

8. Common fame, or accidental intima- 
tion of a fat, may in ſome caſes 
amount to legal notice, Fry v. Porter, 

| + 312 

NUSANCE. 

1. The building of a wall ſo as to inter- 
cept the preſpect of another, is not a 
nuſance, Knowles w. Richardſon, ' 55 

2. A booth for rope 
public ſtreet is anufance, for which the 
maſter and workmen may be indited, 
Halls Caſe, | : 76 

Judge upon his own view may or- 


„ A 
N. der a nuſance to be abated, ibid, 76 


2 6 


1. . Non · tenureꝰ pleaded in abatement, 


| 181 
2. „ Non-tenure” when a plea in bar . 
and when only in abatement, 249, 250 
| $ee Formedon, Abatement, Pleading. 


NOTICE. = 


1. If an eſtate be ſettled on 4. pro- 
vided that ſhe do not marry with- 
out the conſent of B. the eſtate will 

be forfeited if ſhe marry without ſuch .. 


. 8 
Dran. 
SEE Action on the Caſe. 


OFFICE. 


1. An 40% lies to recover-the office of | 


Verjeant at mace in the-houſe of com- 


mons, Craig v. Noefalh,. ele 
2. To 


ing erected in © 


— 


. SS +» uo nun o ox <ewwa_ 


— —I—6—E — — 


3. A PARDON of « all offentes? in- 


A TIE OP PRINCIPAL MATTERS.) 


3. To maintain ax /- for a patent of- 


fe, the party muſt prove a „ei in 


law, ibid. 122 
3: . In an cleQive office the party muſt be 

invelted to gain poſſeſſion, Ben by — 

tent office be is in r 

- creation, # = 
sen, to two 


without words of ſurvivorſtup, and one 
af them die, the intereſt is determin- 
eld as to both, Slater v. Carew, 187 


An archdeacon cannot be appointed 
* to the office * Dr. Lee's 
Ca, 282 
or nAt. 
Ser London. 
 _OUTLAWRY. 
The ec 
in caſes of outlawry, . 
bk... OY ER: 
e Le 55 
ent er 
The kene tn which the profert of them 
ds made, W 
P. 
PARDON. 


every erime not capital, Angel . 


2. If one of two obligors be ſued to out- 


— 


. The houſe of lords, or the houſe of 4. The ſtatute 21. 


lawry, and ſatisfaction be afterwards 
recovered againſt the other, the out- 
law muſt firſt ſve out a pardon before 
he can be relieved, Higden v. Ii bit 
church, A) 


224 + 


PARISH-CLERK. 


A pariſh-clerk cannot ſue in the ſpiri 
court for his fees, 108 atis 
12 PARLIAMENT. 


— commit far-6:con- 


81 


bt 2. bo 


tempt the ſitti A p59 
Lord Sha «= hdr, 1 


2. All orders of parliament are 4 
mined by a * ru of the ſeſſion 
or a diſſolution of the parliament, ibid. 


144 
PARTNERS. 


If one of two partners become à bank- 
rupt, or die, the ſolvent or ſurvivin 


partner is liable to the debt, 
. PASTURE. 
Copybolder may have ſole and ſeveral 
paſtures in excluſion of the lord, 74 
PAUPER. 


A perſon ſuing in forms pauperir cannot 
have a new trial, or remove his cauſe 
rao an inferior court, Anonymous, 


268, 269 
PENSION: | ö 
If a parſon have a penſion by preſeri 


tion, he may ſue for it either in ** 
ſpiritual court or at common laws 


Barry v. Trebefeyche, \ 218 
PERJURY. 


1. A man may be indifted for perjury in 


a court baron, Anonymous, 55 


jury be committed at the aſſizes, 
the inditment ſtate the wenire /a- 
tias as returnable before the Fuftices 
aforeſaid,” yet the ſubſequent Juſtices 
of aflize may try the i — Rex 
V. Serjeant, % Ty 


PERSONATING: 


1. By 21. Jac. 1. e. 1 2. to perſo- 
nate ball or enter judgment in the 
name of another, is felony, Rawlin's 
Caſe, 40 

2. But if the bail be not filed, it is not an | 
offence within the ſtatute, ibid. 46 


3. Nor will the court ſet aſide a judg- 
ment acknowledged in the name of 
another, until the offender has 5 
proſecuted, 10. 46 


Jac. 1. e. 26. extends 


only to proceedings in court; WI 


A TABLE OF PRINCIPAL MATTERS: 


4- Will. and Mary, c. 4. it is felony 
to perſonate another as bail before any 
Judge or commeſfroner, ibid. \ 46 notis 


PHYSICIAN. 


1. By 32. Hen. 8. c. 40. members of the 
college of phylicians are exempted 
from ſerving the office of conſtable in 
London, Dr. Peordage's Caſe, 22 


2. But this will not exempt a phyſician, 
though a member of the college, from 


ſerving the office in the country where 


he occafioually refides, #572. 22 
PLEADING... - 
1. In for money had and receiv- 


ed, the defendant cannot plead an 
agreement to pay it to a third perſon, 
Bucknal-v. Swinnock, 9 5 7 
2. To a guad ei deforciat in Wales, the de- 
fendant cannot plead * a voucheeꝰ in an 
Englih county, Vaughan v. Caſewell, 8 


3. To treſpaſs, for entering a houſe, the 


" defendant may plead that the plaintiff 


did licenſe him to enjoy the houſe until 
15 


4+ A confeſſion in court, on an informa- 


ſuch a day, Hall v. Seabright, 


tion for a libel, does not preclude the 


5. To juſtify treſpaſs by authority of 


a corporation, the defendant muſt ſhew 
an authority by deed under the com- 
mon ſeal, Home v. Iuy, 18 


6. To a feire faciat againſt bail, a plea of 
« caption and eſcape of the principal” 
muſt ſhew out of what court the writ 
iſſued, Pryn v. Smith, 19 
7. To an attachment for not performing 
an award, the part” may plead “ 10 
award made, Darbyjhirewv. Cannon, 21 


8, A plea to a ,ire facias againſt bail that 


the principal had paid, muſt ſtate the 
place WHER A, Birrell v. Shaw, 24 


9. In what manner a plaintiff may reply 
to an executor who pleads ſeveral 
judgments, Trethuny v. Ackland, 33 


10. To aſſault and battery, the defendant 
may plead that it was in defence of 
his poſ/eFor 3 but if he ſay molliter in- 


Seltum facit, inſtead of arolliter manus 


impoſuit, it will be bad on demufper, 
Jones v. Trefilian, © 36 
11. A declaration in debt on an award 
that ** inter alia it was awarded, p 
good, Leach V. Morris, | 3 


12. To debt on bond to ſave harmleſs, 


and von . damnificatus . pleaded, if the 
plaintiff ſtate pa / ment in damage, and 
the defendant rejoin that he tendered 
the money, and that the plaintiff paid 
it de injuriã ſud propriã, it is @ depar- 
ture, Richards v. Hodges, 43». 44 
13. A declaration in rover for ten 
pair of curtains and valons,” is good 
after verdict, T ayler v. Melis, 47 


14 In debt againſt an executor, a PLES 


of judgment recovered and no afſets 
ultra, without alledging in what court 
and the time when recovered, is bad 
on general demurrer, Jordan , v. 

| Fawcett, 50 
15. A ſheriff againſt whom an action is 
brought for a falſe return of rei corpus, 
Oc. may plead the ſtatute of 2 3. Hen. 
6. c. 10. in bar, or give it in evidence 
on the genera! iſſue, Parker v. Nelly, 
16, In an action on the caſe upon ax 
agreement to ſurrender copyhold lands 
— an averment that they were 
urrendered into the hands of two te - 
nants of the manor _/ecundum. confuctu- 
dinem, is good, without ſetting forth 
the cuſtom, Turner v. Benny, _ 62 


17. Qu. If churchwardens can plead 
matter of diſcharge in bar to an ac- 
tion of account ? bs 


18. In an action againſt churchwardens, 
the property mult be laid to belong to 
« the pariſhioners,” ! 65 

19. Payment of part, and à promi/e to 

ot the remainder of a debt, cannot be 
pleaded as an accord and ſatigfaction, 


Cook-w. Honychurch, | 69 


20. A declaration in an action on a pro- 


miſe to give the plaintiff a bond with 
a ſufficient penalty to ſave him harm- 
leſs, muſt ſtare what the penalty was, 
Coterall v. Marſpall, 70 
21. On aſumpfit for goods fold, if the de- 
fendant plead a prior action on the 
ſame contract, the plain(iff 3 
: V 
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verſe the identity of the contracts and 
conclude with a verification, Haman 


Vs Traant, 


* — paſture, it is not neceſ- 
to ſtate the cattle ant et con- 
chan, Hophins v. Rovinſen, 74, 75 
23. In an avowry for a ſole and 
in a manor, if the ri 
imed as = preſcription in'the tenants, 
but as u cfm in the manor, it is not 
neceſſary to ſhew ſpecial title, 75 notts 

| A Ning wel : 
"xc at — r — court, 
muſt ſtate the court out of which it 
iſſued, but it need not ſhew that the 


cauſe of action aroſe within its juriſ- 
75. 76 


diction, Gamble v. Forreft, 


25. To an action on an executory mii, 


the defendant cannot plead — , any — 
t infra ſex anus, Buckler G. 15 
26- In treſpaſs, if the place wu nE be 
not named, the defendant may ftate 
another tume, and 


a new affignment, v. 1 ; 
27. n cGofimentt for corn - 
mills, and 100 acres of heath and furzz, 
generally, is good after verdict, 90 


28. In pleading a breach of a covenant 
for quiet enjoyment, it is not ſufficient 
to ſay that fuch a entered claim- 


ing title; without ſhewing the kind of | 


title under which he claimed, Norman 


wv. Foſter, - 401 
29. If an action be brought by one te- 
- nant in common wi his compa- 


nion, the defendant. may plead co- 
tenancy in abatement, Blackboreagh v. 
Greaves, 102 
3% Jeaceb inſtead of Jacob cannot be 
pleaded as a miſnomer, 4bcab's Caſe, 
| | | 107 
31. An indictment for a nuſance, con- 
cluding to the detriment of the inhabi- 
#ants, is bad, Ca, 107 
. a | 108 
2. In pleading a recovery, it is not ne- 
3 ceſſary to ſay any thing of the king's 
- Halver, Benjon v. Hodjen, - ; 108 
33. To an indictment for not repairing 


2 read, matter of diſcharge muſt be 


35 
Ess 


t the plaintiff to 2 


pPleaded, Rex v. St. Andrew's, 112, 
8 : W 

34+ If an executor give bond for pay- 
ment of a legacy, he cannot plead to 
an action on it, that the teſtator re- 
voked the will, Backwell v. Bardue, 


113 

In an action againſt an executor for 
a debt due from the teſtator out of a 
particular fund, it muſt be averred 
that the fund was ſolvent, 4 Y 
* Ae 

36. A perſon, though neither conſtable, 
churchwarden, nor other officer, may 
juſtify an action of aſſault and battery, 
by pleading that the plaintiff diſturbed 
the, congregation while the miniſter 
ey rming the rites of burial, and 
that he manu molliter impoſuit to pre- 


vent ſuch diſturbance, Glawer v. Hynde, 
168 


37. To an action of debt on bond 
2 an executor, if the defendant 
plead that the teſtator was indebted to 
the plaintiff upon al Ratute-merchant 
yet in force, and no allets ultra, the 
plaintiff 74 reply, that the ſtatute 


was by fire, Backley v. How- 
ard, | P 186 
38. The beſt and ſureſt way of drawing 
an information fot not coming to 
church, is on the ſtatute of 23. Etiz. 
c. 1. ſ. 5. reciting the clauſe in it that 
refers to 1. Eliz. c. 2. Warren v. 


Sayre, ' 191 
39. To a fire facias bi gught by an exe- 
cutor on a . by his 
teſtator, - the defendant cannot plead 
that a ca. /a. iſſued againſt him, upon 
which he was taken and in the cuſtody 
of the warden of the Fleet, and that he 
paid the condemnation-money to THz 
WARDEN, Compton v. Ireland, 194,95 


40. To an action on a preſcription for 
an annuity due from the rector of a 
church, it 1s no plea to ſay that the 
church is deſtroyed, Anonymou:, 200 

41+ In an action againſt the officer of a 
leet for ſeizing corrupt victuals, if the 
defendant juſtify under a cuſtom, the 
plaintiff may reply, that the victuals 
were not in a corrupt ſtate, Faughan 
Vs , ; d 202 


4 42. To 


* . 
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42. To an tu a quantum ne- 
Toad and Wage — * defendant 
may plead infimul computaſſent, and 
that, in conſideration of paying the 
balance, the plaintiff promiſed him a 


diſcharge, Milward v. Ingram, 2 
2 


. On a ſpecial promiſe, payment, or an 
* legal — — be at, 
Fitz v. Freeflone, | 


44+ To treſpaſs for immoderately riding 
the plaintiff's mare, the defendant can- 
not plead that the plaintiff lent him 
the mare and gave him licence to ride 
her, and that by virtue of this licence 
he and his ſervant had rid 22 
mare by turns, Brin gloe Vs — 

- To an action brought by a perſon as 
1 — the de aden may plead 
that the executor named in the writ has 
adminiſtered, 214 
6. A plea may be in abatement, 
1 — eomade 8 ibid. 


47. Ia pleading an avowry, under a leaſe 
for lives, it muſt appear that the leſſees 
were alive at the time the diftreſs was 
taken, Ingram v. Tothil, 216 


43. The manner in which a common re- 
' covery malt be pleaded, Wakteman v. 
Blackwell, 218, 219 


49- In declaring in a fur medon, if part of 
the words of the writ are introduced 
into the declaration, concluding with 
an et cetera, the &c.“ ſhall be taken 
to include the whole, Barrow . Hag- 
get, 219, 220 

$0. To debt on bond, the defendant can- 
not plead another bond given in ſatis- 
faction; but if the plaintiff take iſſue 
on ſuch a plea, and it is found againſt 
him, the defendant ſhall have judg- 
ment, Blythe v. Hill, 221 


51. In audita querela the outlawry of the 
plaintiff may be pleaded in diſability, 
Higden v. Whitechurch, 224 


$2. To debt againſt an heir on the hond 
of his anceſtor, the heir may plead 
that the obligor, his anceſtor, died in- 
teſtate, that adminiſtration was com- 
mitted to A. B. and that he, the ad- 
miniſtrator, gave the plaintiff another 
Vor. J. 
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bond in full ſatisfaction of the former, 
Blythe . Hill, 225 


53. On a declaration in covenant to pay 
forty pounds a- year ſo long as the de- 
fendant ſhould continue regiſter, if the 
defendant ' plead that the office was 
granted to A, B. and C. for their lives, 
and that he enjoyed it ſo long as they 
lived and no longer, and that ſo long 
he paid the ſaid forty pounds ; the 
plaintiff may reply, that the defendant 
did enjoy the office longer and had not 
er the money; but he muſt aſſigu as 

reach, that the defendant did not pay, 
Gayle v. Betts, 227 


54- Upon a ou of xo award, if the 
plaintiff in his replication ſet forth an 
award, and aflign a breach, the de- 
fendant cannot take iſſue on the breach, 
for it would be confeſſing what he had 
denied before, ibid. 


55- If a plaintiff in a declaration in guars 
impedit alledge that 4. was ſeiied in 
fee of ſuch a manor, to which the ad- 
vowſon was appendant, he need not, 
in ſtating the preſentation, alledge that 
it was tempore , Strode v. Bi 
of Wells, the. * OP 


56. To an action of debt brought by a 
perſon as adminiſtrator to a married 
woman, the defendant cannot plead 
that the huſband is alive, and that ad- 
miniſtration of the wife's goods ought 
de jure to be committed to him, Davies 
v. Cutts, 23t 


57. In debt againſt A. as executor of . 
if he plead that he is adminiftrator and 
not executor, he muſt expreizly ſhew 
that B. died inteſtate, and the time 
when adminiſtration was granted ; and 
conclude in abatement and not in bar, 
Fuftice v. White, 239 


58. Pleadings in an action on the caſe 
againſt a ſheriff for a falſe return, 
Page v. Tulſe, 240 

59. The ſtatute of limitation cannot be 
pleaded to an action of debt againſt 
a ſheriff for money levied under a 
feeri facias, Cockran v. Melly, 246 

60. Non-tenure when pleaded to * the 
tenure” is a plea. in bar; but when 


pleaded to the tenaney is in abate- 
ment, 250 
Az 61. A 
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61. A juſtification in treſpaſs that the right heir to his father; and the 
-plaintiff was rector of ſuch a church, ſon, being ſo ſeiſed, creates-a pofſio 
and that the goods were taken under « Ffrarris ; which occaſion the eſlates to 
fequefrration of the ts of the rec= deſcend to his ſiſter of the whole blood 
tory for the reparation of the chancel, only, and not to his two ſiſters together, 
mult aver, that no more was taken than as heirs to the father, Blackburne v. 
was neceſſary to the expence of repa= Graves, 120 
ration, Walkwyn v. Auberry, 259 

62. Pleading on an indenture of appren- POWER. 
ticeſhip by the cuſtom of London, 271 1. A power given to a huſband to revoke 

63. To treſpaſs and falſe impriſonment, a deed of ſettlement, with the conſent | 
the defendant may juſtify by virtue of of his wife in writing, is not executed 

© an attachment out cf the court of chan- by the wife ſealing a deed containing 
. cerv, Furlong v. Bray, 272 A clauſe of revocation, Mordawnt v. 

64. In guare impedit, if the king ſaggeſ Peterboreagh, * 
a title, and the defendant ma a title 2. If there be a power of revocation, 
and traverſe the king's title, the king and a leaſe for years is made, it is ſuſ- 
in his replication muſt maintain his own pended guy the term; but after it is 


title ſuggeſted in the declaration; — good, i ibid. 
it is not ſufficient for him to traverſe , A man deviſi "Or 
: 3. A man deviſing an eſtate to his wife for 
F and deſtroy the title made by the de- fe, « to be eee of by ber to ſuch 


fendant, Rex v. Hinkley, 276 of my children as ſhe ſhall think fit,” 


65. To debt on an award, if the defen- Eives ber an eftate for life, with a power 
5 dant plead © no award,” and the plain- to give it to any of the children ix fee, 
tiff ſet out an award; if the defen- Liefe v. Sallingſene, 189 
dant rejoin that? itwas not delivered,” 4. The marriage of the widow cannot 
and conclude with a werification, It is ſuſpend the power, Tomlinſon . Deigh- 
bad ; for the rejoinder, which confeſſes fon, 190 notis 
an award, is @ departure; and the af- 7 Ag 1 ; 
firmation that :. it wasdelivered” ought 5. A wife in ſuch a caſe is a mere in- 
to have concluded to the country, Ro- ſtroment to carry the intent of the 
herts v. Marriott, 289 donor of the power into execution, 


66. In covenant on 2 2 warranty "I 
for quiet enjoyment, the defect, in ai- 
— a breach, that A. having law- PRACTICE. 
ful title entered, &c. without ſhewing 1. In an action againſt ſeveral defendants, 
what title he had, is not cured by a the plaintiff cannot declare till ap- 
verdict for br . * = iſſue on pearance entered, 5 
a plea proteſting that A. not an 5 FF : 
4 — 22. = affirming that he peg 2. A plea to an illegal voucher in gued #i 
pot diſturb the plaintiff, Woorron v. /07ci@ts is, if adjourned, peremprory 
Hele, 293 on the tenant, Yaughan v. Caſervel, 8 
3- If an attorney be ſued time enough to 
POSSESSIO FRATRIS. give him two rules to plead, judgment 
A copybolder having à daughter by his * be fg ved within the Term, ibid. 
firſt wife, and a fon and a daughter by 4. An action cannot be di/continued after 
his ſecond wife, — eſtate verdict, 13 
to his eldeſt daughter for five years, , 5 
with remainder — his own right heirs, 5”. A os in abatement is too late after 
and dies. The daughter is admitted; Parlance, 14 


the ſon dies ; the five years expire.— 6, The Court will ſtay proceedings if 
The admittance of the daughter is the execution be taken out contrary to 
admittance of the ſon in remainder as agreement, Val v. Warner, _ — 
i Is 1 
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9. Proceedings ſhall be layed on a cauſe 
being referred, 24 
$. A plaintiff muſt declare within three 
Terms, or the defendant may be diſ- 
charged on filing common bail, Bear 
v. Bennett, 25 
9. If the Court take time to confider, 
Jodg ſhall be given as F it had 
— SIS 

ea, the plaintiff die in the 
— time, 3 
10. The Court will, after judgment on 
demurrer, give leave, under circum- 
ſtances, to diſcontinue on payment of 
coſts, Roberta v. Marriott, 42 
71. In a nofanter *. ine lo- 
ſures, on judgment for damages, one 
 diftringas will ſerve for ſetting up the 
inc loſures and the damages alſo, Rex 
v. Z Grinftead, 66 
12. If a relia werificatione be entered 
after von eff fatum pleaded, the de- 
ſendant ſhall only be amerced, More- 
clack v. Car letou, 73 


13. By 16. & 17. Car. 2. c. 8. and 4. 
& 5. Anne, c. 16. no judgment ſhall be 
ſtayed or reverſed after verdict, &c. for 
want of a capias or miſericordia, Nc. — 
The practice of the courts of king's 
bench and common pleas in conſe- 

- quence of theſe ſtatutes, 73 motis 


14. In debt on bond, in an inferior court, 
the defendant may by cuſtom pray a 
<writ of enquiry after a cegaovit adlionem, 
Brightman v. Parker, 


15- If an audita uerela be brought after 
the day in bank, but before judgment 
entered, it ſhall be entered as of that 
day, to prevent the plea of nul tiel re- 
cord, Lampriere v. Mereday, 111 


16. A_writ of error muſt be allowed 
within four days after talen cut, or it 
will not preyent execution, Ayres v. 
Lentball; ** 112 


19. Giving time to plead countenances 
the action, but granting imparlances 
does not, 184, 185 


18. In action of debt, the firſt proceſs is 
Summons ; and if the defendant appear, 
common bai! (hall be filed; but if he 
do not, a capias iſſues to hold to ſpecial 
zal, Hale v. Booth, 236 
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PR AMUNIRE, 

A defendant againſt whom judgment has 
been obtained in the court of kiag's 
ye Ps cannot ws fued upon the ſtatute 
of premunire for bringing an Engl; 
bill i the court of — 7 to <p 

r againſt ſuch judgment, King v. 


PREROGATIVE. 

1. The king, by his prerogative, may 
change ho Venke before pearance, 
Rex v. Wibb, 85 3 

3. Books that have no certain author, as 
the almanack printed before the Book 
of Common Prayer, are deemed pre- 
rogative copies; and the king may 

grant the excluſive right of printing 
them, Stationers Company v. Seymour, 

| 257 


PRESCRIPTION. 


1. In pleading a preſcription by a cor- 


poration for a comman without ſting, 

it need not be alledged that the beaſts 
_ levant et couchant, Meller v. * 
ples, 


2. In pleading a preſcription for ſole and 


ſeparate paſture, it is not neceſſary to 
ſay ** far cattle /evant & couchant,” 
Hopkins v. Robinſon, The 75 
3- A man cannot preſcribe for ſole com- 
mon, but he may for ſole paſture, ibid. 
75 

4. A preſcription for toll, in eonſidera- 
tion of maintaining the quay, and keep- 
ing a buſhel to meaſure ſalt, is not 
good, Warner v. Prideaux, 104, 105 


5- In a preſcription for toll upon the 
' ſea, a good conſideration myſt be al- 
ledged, ibid. 395 
6. In a preſcription for a free fiſhery, a 
| ſeveral fiſhery, or a common fiſhery, 
the party muſt ſhew the foundation of 
his claim, Fitzwalter's Caſe, 105, 106 
7, A preſcription pre-ſuppoſes a grant, 
{ and — * conſtrued — to 
the inten: of itsoriginal creation, Howel 
* King, 191 
8. A writ of annuity will lie upon an an- 
nuit y by a preſcription againſt the red 
4A a 2 ö 


A TABLE OF PRINCIPAL MATTERS. 
of a church; and, being due in reſpet 4. If the want of juriſdiction appear on 


of the profits which ariſe from tithe and 
glebe, it is no plea to ſay that the church 


is deſtroyed, Anonymous, 200 


PRESENTMENT. 


A preſentment for refuſing to take upon 
him the office of conſtable, muſt late 


before whom the ſeſſion was held, 'Rex 
g. Jau, 24 
PRINTING. 


1. The king may grant the excluſive 
right of printing a/manack; and other 
prerogative copies, Stationers Company 
v. Seymour, 258 


2. The ſtatute of 21. Jac. 1. c. 3. againſt 


monopolies ſhall not extend to any let- 


ters patent concerning printing, 258 
notis 


PRIVILEGE. 
s. A 
being choſen conſtable, except in Lon- 
don, 22 
3. An archdeacon is privileged from the 
office of expenditor to oners of 
ſewers, : 282 
See Attorney, Conſtable, Barriſter. 


PROCTOR. 

2s. If a or may ſue in the ſpiritual 
court his fees, Horton wv. Wilſon, 
167 notis 


PROHIBITION. 


The Court will prohibit the ſpiritual 
court from proceeding againſt a perſon 
for keeping a ſchool without licence, 
if it appear that the patronage is not 
in the ordinary bat in the founder, 


Bates v. Kendal, | "'Y: 


2. The Court will not grant a prohibi- 
tion upon a meer ſurmiſe that the mat- 
ter is not within the juriſdiction of the 
inferior court, Naymas v. Smith, 64 


3. Bat if ater imparlance a plea be ten- 
dered to an inferior court, alledging 
the matter to be out of its juriſdiftion, 
and the court refuſe toreceive the plea, 


8 prohibition ſhall go, ibid. 64 netis 


phyſician is not privileged from 


| the face of the proceedings, in an inferi 
court, a — mal go even — 
court of appeal, and after the cauſe is 
remitted, and coſts awarded to the 
appellant, ibid. 64 notis 
5. Prohibition ſhall not go to an inferior 
court, although the cauſe of action 
aroſe out of the juriſdiction, unleſs that 
matter has been tendered in a plea to 
the court below, and refuled, Cox v. 
Ft. Albans, 8 
6. If a proctor libel in the ſpiritual court 
for his fees in a ſuit there. and alſo for 
expences of a journey, and other dif. 
burſements, a prohibition ſhall go for 
all except the fees, Horton v. Wi « 
167 


7. If an apparitor, a regifter, or a paris. 
clerk, ſue for their —— the 1 
court, a prohibition ſhall go, ibid. 

| 168 2 

8* A prohibition lies to the ſpiritual 
court againſt a citation ex officio to an- 
ſwer articles, Birch v. Lake, 185 

9. On a ſuggeſtion that a teſtatrix was a 
married woman, the ſuperior courts 
will prohibit the prerogative court 
from trying the fact, whether ſhe had 
power from her huſband to make a 

will, Brook v. Turner, 211 

10. The Court will not grant a prohibi- 
tion to a libel againſt pariſhioners for 
not repairing the church, although the 
word ** church” does, in common par- 
Jance, include the chancel, which they 
are not bound to repair, Rogers v. Das» 
wvenant, 237 


KROMISE. 
See Aſſumpſit, Agreement. 


act — 


QUARE IMPEDIT. 


1. IN guare impedit, if the plaintiff make 
his title by a preſentation he ovght to 
ſay that it was 7 e pacis; but if 
the title be by reaſon of his _ 
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ſeiſed of a manor, to which the ad - 
vowſon is appendant, it is not neceſ- 
ſary, Stroud v. Bifbop of Wells, 230 
3. The proceſs in quare impedit is ſum- 
mons, attachment, and diſtreſs ; and 
if the defendant do not appear, or caſt 
an efſvin, there ſhall be judgment for 
the plaintiff ; but unleſs the defendant 
— ſerved with the ſummons, 
„* ſum moners returned by the 
ſheriff, the judgment by default ſhall 


be ſet aſide, Searl v. Long, 248 


3. A recovery in guare impedit againlt a 


clerk whom the king preſented by 
»/arpation, avoids the uſurpation, Rex 
v. Thornborough, 253 
4. By 7. Anne, c. 18. no uſurpation ſhall 
diſplace the intereſt 6f any perſon in- 
titled to an advowſon ; but ſuch perſon 


may preſent, or have guare 1 
250 notis 

Ia guare impedit, if the king ſuggeſt a 
a Gad, and the defendant make ks 
and traverſe the king's title, the king 
in his replication muſt maintain his 
own title eſted in the declaration 
for it is not 5 cient for him to traverſe 
and deſtroy the title made by the de- 
fendant, Res . Hinkley, Sc. 276 


QUE ESTATE. 

A thing that lies in gras: cannot be claim- 
ed by a gue eftate directly by itſelf ; 
but it may be claimed as appurtenant 
to a manor, by a uc effate in the manor, 
James v. Jobuſon, 231, 232 


QUESTUS' EST NOBIS. 
The nature of this writ, 173 


R. 


RECOVERY. 

1. AN infant who ſuffers a common re- 
covery, cannot reverſe it after he 
comes of full age, 49. 246 

23. If an infant tenant, in a common 
recovery, fs admitted by guardian ad 

fiquendam, it is not error, 48 


dit, 


3. If a leſſee for years be made tenany 
to the præcipe, for the ſuffering a com- 
mon recovery, that does not extinguiſh 
his term, Fountain v. Cale, 107 


4. 4. covenants to levy a fine to the uſe 
of himſelf and the heirs male of his 
body ; remainder in tail to ſeveral 
others ; remainder to his own right 
heirs ; PROVIDED, that if there be a 
failure of iflue male of his body, and 
B. his daughter be married, ox of 
age, then ſhe ſhall have zcol. a- year 
for ten years: If A. dies, leaving iſ- 

ſue male, who enters, makes a leaſe 
for 1000 years, levies a fine; and ſuf. 
fers a recovery, and dies without iſſue, 
his fiſter B. being married an of age, 
the ernuity to B. is barred by the re- 
covery ; for the remainder 1s barred 
out of which it iſſued; and it cannot 
be charged on the /ea/e, for that was 
derived out of an eſtate tail, preceding 
the cemmencement of the annuity, 
Benſon 9. Hodſon, 108 

A recovery pleaded, without ſayi 

- anything of he king's filver, —.— 

execution of it by entry, is good, ibid. 
| 108 

6. A recovery by tenant in tail, will not 
bar a rent - charge granted by him out 
of the eſtate tail, ibid. 1c 

7. If there be a limitation to a uſe on 
condition, and the ceffuy gue uſe ſuffer 
a recovery, it will not deſtroy the con- 
dition, 101d. | 109 

8. A recovery ſuffered by tenant in tail, 

will bar a rent by him in ,remainder, 
The reaſon given, 119 

9. If a man make a gift in tail, deter- 
minable on non-payment of 1cool. 
with remainder in tail, and other re- 
mainders over, and the tenant in tail 
ſuffer a recovery, all the remainders 
are barred, although he neglect to pay 
the 1000l. at the day, 111 


10. If peſſeſſion has continued from the 
time of an ancient recovery, the Court 
will preſume a ſurrender by tenant for 
life, in order to make a goòd tenant 
to the præcipe, Green v. Proude, 117 


11. A recovery of lands in ancient de- 
meſne deſcribing them as lying in Dale 
is good, although there are ſeveral 
wil s in the 1 7 ibid. 118 

42 3 12. After 
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12. After recovery ſuffered, it cannot be 
objected that the recipe is of land in 
@ fariſh inſtead of a will, Green v. 


Proude, 118 
13. A recovery of lands lying within 4 
liberty, is „although they lie in 


two diftin& towns within the liberty, 
Jones V. Wait, 206 


14. A common recovery pleaded, that 


4 A. being ſeiſed in fee, a præcipe was 
« brought againſt B. and C. adtunc 


4 tenentes liberi tenementi, or without 
ſhewing how they had the freehold, 
is bad, Wakeman v. Blackwell, 218, 
219 

15. It is not neceſſary that the tenant, 
in a common recovery, ſhould have a 
freehold at the time of the purchaſe of 
the writ ; if he have a freehold at the 
time of the return it is ſufficient, ibid, 
219 

16. Lands lying in the = of Dale, 
| Bogen 10x. rb ale, paſs by a 
common recovery deſcribing them as 
lying in Dale generally, although the 
writ of covenant . deſcribes them as 
lying in the pariſh of Dale, Addiſon v. 
. 250 


RECUS ANI. 


1. An information for not coming to 
church, may be brought on the ſtatute 
23- Eliz. c. 1. reciting the clauſe in it 

that refers to the 1. Eliz. c. 2. 191 

2. To an indidment for recuſancy, con- 
& formity” is a good plea ; but not to 
an action of debt, Anonymous, 213 


REGISTER. 


A regiſter cannot ſue in the ſpiritual court 
for his'fees, 168 notis 


RELEASE. 
1. A father being tenant for life, with 


"remainder to his ſon in fee, an amn 
is given, by deed of ſettlement, to the 
fon daring thelife of the father ; the ſon 
KELEASEsS tothe father all arrears of 
« rent, annuities, titles, and demands,“ 
to the day of the releaſe. Quære, 
Whether this paſſes the inheritance as 
well as the annuity ? Auſtin v. Lippen- 
colt, 99 


2. A releaſe of all demands will not ev 
tinguiſh @ rent; ſed guerre, If it were 

a releaſe. of all demands out of land? 
ibid. 100 
3. By a releaſe of tatum fatum ſuum, the 
fee ſimple will paſs, Vilſen v. Robinſon, 
101 


REMAIN DER. 


1. A contingent remainder is ſupported 
by a may 5 right of entry, Zouch v. 
Clare, 93 

2. If a term be deviſed to A. for life, 
with remainder to B. for life, and if 
B. die without iſſue of his body begotten 
then to C. the limitation over to C. 
is too remote to take effect, Love v: 
Myndbam, : 50 

3. If a grant be made ofa term of years 
to A. for life, with remainder to 4. 
and B, his wife for life ; remainder to 
the firſt ſon of their two bodies, and 
ſo on to their other ſons ſucceſſively ; 
and if they ſhould have no ſons, then 
with remainder over to their daughters; 
the remainder is void, although A. and 
B. never have a fon, but a daughter 
only ; for ſuch a remote contingency 
tends to create a perpetuity, Burgis v. 
Baurgis, 77 ins 

See Contingent Remainder, Deviſe, 
Eftate, Bargain and Sale, Covenant 
to ſtatid ſeiſed, and Limitation. 


RENT. 


1. In debt for rent, a ſuſpenſion of the 
revt may be given in evidence, on nl 
debet pleaded, Anonymous, 35-118 

2. A landlord may aver taking cattle on 
a diſtreſs for rent, without ſhewing 
them lewant et couchant, Jordan v. Mar- 
tin, 63 

3. A rent to a man and his heirs iſſuing 
out of gavelkind land, ſhall go ac- 
cording to the cuſtomary deſcent of 
the land, and not according to the 

"courſe of the common law, Kandal v. 
Jenkins, 97 


4- A rent granted by a remainder-man, is 
barred by a common recovery ſuffered 
by the tenant in tail, Benſon v. Hodſen, 

110 
5. An 
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* 
F. An executor may bring debt for rent 


in the debet et detinet againſt the ad- 
miniſtrator de bonis non of the under- 
tenantof a term for rent incurred in 
his own time, Prazrle v. King, 183 


REQUEST: 


An action f. i 
alice be bowhgs enter feed 


his gutter, not lie until a requeſt 

has been made to have the ge 

» ; 27 
RESERVATION. 


If a reſervation be of an heriot or forty 
ſhillings to the leſſor and his affigns, 
at the election of the leſſor, his heirs 
and aſſigns, yet the deviſee of the leſ- 
ſor not have either the heriot or 
the forty ſhillings, 216 


RETURN. 
See Sheriff. 


8. 
8CANDALUM MAGNATUM. 
1. AN action lies on the ſtatute of 

2. Rich. 2. c. 5. for ſaying of a peer 
of the —— cr ng is an unwor- 
« thy » s things againſt 
Ul law — reaſon, Ld. — Vs 
Dr. Hughes, 233 


2. The Court will not grant a new trial 
in an action on this ſtatute on the 
ground of exceſſive damages, ibid. 232 


SCHOOL, 


1. By 1. Jac. 1. c. 4. ſ. 9. no n 
ſhall keep any ſchool except a — 
or free grammar-ſchool, &c. except 
the ſame be ſpecially licenſed by the 
biſhop, Bates v. Kendal, 


2. By 19. Geo. 3. c. 44- no diſſenter 
ſhall hold the maſterſhip of any college 
or ſchool of royal foundation founded 
fince the 1. Will. & Mary, ibid. 


3. Aperſon may ſetup a ſchool, although 
it-be to the prejudice of another ſchool 
reviouſly eſtabliſhed in the ſame place, 
ard v. Ford, © 69 


SCIRE FACIAS, 

1. On a ſcire facias upon a recognizancd 
in _ 2 chars ba demurrer as to 
part, ue as to jud t 
muſt be given in the king's e 
upon the whole record, Jefferſon v. 
Daun, 29 

2. Error will lie to the exchequer · cham- 


ber on a tire facias in any action 
within the ſtatute of 27, Eliz. c. 8. 


Shiner v. Webb, 79 
$- If after judgment affirmed on a wit 


of error, the plaintiff become bank- 
rupt, and the judgment be afigned, and 
then the plaintift levies execution, the 
Court will detain the money, in order 
to afford the affences an opportunity of 
pong their title to it in a ſcire facias, 
. Morris, 93 

4. A ſcire facias returnable ad A 
| Pn ond, is good, 1 
5. If judgment be obtained by huſband 
his wife, may take out execution 
without /cire facias, Miles's Caſe, 179 
6. To a ſive facias brought by an exe- 
cutor on a judgment obtained by the 
teſtator, the defendant cannot plead 
that a ca. /a. iſſued againſt him, and 
that on deing arreſted on it he paid 
the condemnation-money to the war- 
den of THE FLEET, Compton v. Ire- 


land, - 194, 195 


1 
The ſeal being broken off a deed will not 
prevent its being given in evidence, 11 


SEISIN. 
What ſhall be ſaid to be a ſeiſin of an 
office, and what not, 122, 123 


SERJEANTS AT LAW. 
t. On a ſerjeant at law being called, 
THE RINGS given to the Chief Judges 
ought to weigh twenty billings each, 9 
2. In what caſe a ſerjeant at law may be 
returned as a juror, 226. 276 


SESSIONS, | 

The juriſdiction of the ſeſſions reſpecting 
maſter and apptentices, 2. 5. 
A a 4 SET-OFF, 


A TABLE OP PRINCIPAL MATTER Ss; 


SET-OFE. 
t. If a defendant die between verdict 


and day in bank, leaving a creditor his 


executor, ſuch executor cannot ſet-off 
his debt in a ſcire facias on the judg- 

. ment, Burne V. Holden, 6 
2. By 8. Geo. 2. c. 24. when there are 


mutual debts between a plaintiff and 
defendant, one debt may be ſet againſt 


the other, and either pleaded in bar or 


given in evidence, 215 notis 
3. Adebtor to a bankrupt may ſet · off a 
debt due to him from the bankrupt, 

| 215 


SHERIPF:; 

1. The ſheriff acquires a ſpecial property 
in goods ſeized under a writ of execu- 
tion, and may maintain either trover 

for their value or treſpaſs for the tor- 
tious taking, Wilbrabam v. Snow, 30 

B. But if a ſheriff ſeize s by virtue 
of a feri facias, and his office deter- 
mines, a ſubſequent ſale by him does 
not change the property (Sed wide 
29. Car. 2. c. 3.), 31 
3. A ſheriff mult return cpi corpus or 
non et inventus to a writ of ca. /a. 
Parker v. Welby, 33 


4- A ſherif®s bond 8 if 
the party 2 en the condition to 
be void, 3 although not in the 
form 13 — c. 9. 
for the latter words ſhall be rejected as 
ſurpluſage, Maleverer v. Rea ſſba vo, 35 

. An action on the caſe will not lie 

- againſt a ſheriff for returning ces 

| corpus When he had let the party to 
bail; and he may either demur, or plead 
23. Hen. 6. c. 10. in bar, Parker v. 
Melly, 


„ 240 
7. A ſheriff's bond for eaſe and favour 
was void at the common law, and is 
now made void by 23. Hen. 6. c. 9. 
The Marfpal v. Middleton, 111, 112 


8, An action lies againſt a ſheriff, though 
out of office, for not delivering a writ 


of ſuperſedeas to his ſucceſſor, by reaſon 


of which the plaintiff's goods are 
taken in execution, Calthrop v. Philips, 
223 


57 
on” ſame point decided in Page v. 


9. By 20. Geo. 2. c. 37. all ſheiiff 
ſhall, atthe expiration of their office, 
turn over to the ſucceeding ſheriffs, by 
indenture and ſchedule, all ſach writs 

- and proceſs as remain in their hands, 
&c. 222 notis 

10. No ſheriff ſhall be called upon to 
make a return, except within fix 
months after his office expires, ibid. 

11. The 23. Hen. 6. c. 10. which 
authoriſes ſheriffs to diſcharge priſo- 
ners « reaſonable ſureties of 
«« ſufficient perſons having ſufficient 
1 in the county,“ is to be conſtrued 
for the benefit of ſheriffs, and therefore 
no action lies for taking ſureties that 
are inſufficient, or that do not inhabit 
within the county: but if the ſheriff 
do not bring in the body at the return 
of the writ, or ſuffer him to go at large 
without authority, he is li to an 
action, Ellis v. Yarberough, 228 


12. By 4. & 5. Anne, c. 16, ſheriffs are 
impowered to aſſign Gbail-bonds as 
therein deſcribed, | 229 notis 

13. Pleadings in an action on the caſe 
againſt a ſheriff for a falſe return, 
Page v. Tulſe, | 240 

14+ The ſtatute of Limitations cannot be 
pleaded to an action of debt 2 
againſt a ſheriff for money levied u 
a fieri facias, Cockran v. Nelly, — 

̃ 2 


SHIP. 


1. The maſter of a ſhip is a common 
carrier, and liable, in an action on the 
caſe, for the value of goods which he 
has received on freight, on their being 
ſtolen by open force and violence from 

on board * ſhip while lying in the 
river Thames, Mors v. Sluce, 85 

2. By 7. Geo. 2. c. 15. no ocvrer ſhall 
be liable on account of embezzlement 
by maſter or mariners beyond the value 
of the ſhip and freight, Mors Vs Slucr, 

85 notis 


3. If a mariner or ſhi ter run 
away from the ſhip he loſes his wages, 
93 


SIX-CLERK. 


A TABLE OF PRINCIPAL MATTERS, 


SIX-CLERX. 
re, If a fx-clerk in chancery can 
prefer a bill in equity for his fees ? 168 
STATUTE MERCHANT 
AND STAPLE, 


See Adminiftrati 


STATUTES. 

8. The Ratate 3. Jac, 1. c. 7. againſt 
attornies delaying their clients cauſes, 
2 d ing more than their due, 

though it only ſays, that ** the party 
% grieved ſhall have his action againſt 
«« ſuch attorney, and recover therein 


* coſts and treble damages,” yet if 


he take _ than his _ ——— 
a penal information againſt 
him on the ſtatutes of Veftminfter againſt 
extortion, Troy's Caſe, 5 
#. Whenever a ſtatute makes a thing 
criminal an information will lie upon 
that ſtatute, though not given by ex- 
preſs words, Troy's Caſe, 6 
3. The ſtatute of 12. Car. 2. c. 17. for 
confirmin and reſtoring miniſters, does 


not extend to livings withont the cure 
of ſouls, Prin v. h, 12 
4 The reſtraints of 5. Eliz. e. z. againſt 
exerciſing a without having 


ſerved as an apprentice, do not ex- 
tend to perſons carrying on trades in 
country villages, Tana, Caſe, 26 
3. If a ſtatute create a new offence, and 
infli a penalty to be recovered by 
7 bill, plaint, or information,” yet an 
indict mant will lie, except there be the 
negative words, and not otherwiſe,” 
Croftex's Caſe, 34 
Cw 2 4 is r 
a ge rohibitory clauſe in a 
ſtatute, an in HAment will lie, 34 


notis 


7. So if a ſtatute preſcribe a particular 
mode of puniſhing an old offence, ſuch 
particular mode is cumulative, and does 
not take away the common-law me- 
thod of proceeding by indictment, 34 

notis 

$. But where a ſtatute enacts, that the 
doing an act not puniſhable before ſhall 
for the future be puniſhed in ſuch and 


ſuch a particular manner, then the 
common-law method by indictment 
cannot be purſued, Hartley v. Hooker, 
In what th _— 
n what manner the i 
my ſtatute to be rad hey By — 
perſons may be diſtributed, 34 
10. A ſtatute giving juriſdiction to an 
inferior court does not thereby exclude 
the juriſdiction of the king's bench, 


Smith's Caſe, 2 45 
11. The directions of a ſtatute 
muſt be ſtrictly purſued, Franiiyn : 
Caſe, | 68 
12. The remedy given by the Harn- 
Marlbridge'is the only nar ons. | 


be purſued for taking an exceflive 
diſtreſs, Rex D. Leginham, 71 


RIc HAD Taz SEconD, © 
2. Rich. 2. |, x. c. 5. (Slander), 233 
16. Rich. 2. c. 5. (Premunire), 61 


Hzxxr THE SIXTH, 
8. Hen. 6. c. 12. (Amendment), 15 zotis 
23. Hen. 6. c. 9. (Sherifts* Bonds), 36 
notis 
— co. (Falſe Return), 58. 244 


.  Epoward ru Tarn. 
42. Edw. 3. c. 11. (Jurors), 15 notis 


_- Henay THz ErGurH, 
5. Hen. 8. c. 6. (Phyſicians), 22 notis 
21, Hen. 8. c. 5. (Adminiſtration), 23 
notis 


c. 13. (Non-Reſidence), 12 
23. Hen. 8. c. 6. (Statute Staple), 186 
26, Hen. 8. c. 6. {Engliſh County), 68 
27. Hen. g. c. 10. (Uſes), 176. 193. 223 
31, Hen. 3. c. 13. (Lay Rectories), 259 
32. Hen. 8. c. 38. (Levitical Degrees), 
2 


e. 49. (Phyſicians), 22 noris 
— . 7. (Tithe), 259 
33. Hen. 8. c. 20. (Truſt Eſtate), 17 
34. & 35. Hen. 8. c. 26. (Trial), 68 


 EpwaRD THE SixTH. 


2. & 3. Edw. 6. c. 13. (Tithes), 216 
PHiliy 


A TABLE OP PRINCIPAL MATTERS, 


Pariliy Au Db Mar. 


1. & 2. Phil. & Mary, c. 13. (Exami- 
nation), 82 


ErtrzantTH. | 
» Eliz, c. 19. (Fraudulent Grants), 


203 notis 
g. Eliz. e. 2. (Apprentices), 26 


— . 4 1.35. (Apprentices), 2 


13. Eliz. c. 10. (Grants), 204 
. 9. (Commiſſioners of Sewers), 
45 
m— C. 29. (Oxford), 164 notrs 
18. Eliz. c. 14. (Jeofails), 3 notis 
— . 5. (Baſtardy), 20 
31. Eliz. c. 3. (Crazd Cape), 197 
— . 7. (Cottages), 165 


Aus TAI Figsr. 
1. Jac. 1. e. 4. ſ. 9. (Papiſts), 3 aotis 
3. Jac. 1. c. 7. (Attornies), 8 
21. Jac. t. e. 3. (Monopolies), 258 zotis 
— C. 13. (Amendment), 47+ 67 


CnarLlEs THE SECOND. 


2. Car. 2. c. 17. (Uniformity), 12 
13. & 14. Car. 2. c. 33. (Printing), 256 
4. 12. (Conſtables), 13 
16. Car. 2. c. 4+ (Conventicles), 


17. Car. 2. c. 8. (Death of Parties), , 
5 notis, 252 notts 


16. & 17. Car, 2. c. 8. (Amendment), 
67. 73 notis 


22. Car. 2. c. 1. (Conventicles), 13 
22. & 23. Car. 2. c. 10. (Adminiftra- 


tion), 231 notis 
Car. 2. c. 3. ſ. 10. (Aſſets by De- 

pe denn af ( 2 notis 
e. 3. (Wills), 117 notis 

. 7. (Arreſt on Lord's Day), 
56 notis 

— . 3. (Execution), 188 noti⸗ 
— (Judgments), 217 notis, 
253 notis 


_ 


(Adminiſtration), 231 
noti⸗ 


31. Car. 3. c. 2. (Habeas Corpus), 23g 
Wir LIAu Tas Tarn, 

1. Will. & Mary, c. 18. (Toleration), 

13 notis 

3. 22 Will. & Mary, e. 14. (Heirand 

ceſtor), 2 voti: 


5. Will & Mary, c. 12. (Capiatur), 
73 voti 


4. & 5. Will. & Mary, c. 20. (Judg- 
ments), 217 tit, 253 notis 
7. & 8, Will. 3. c. 3. (Jurors), 15 mori 
8. & 9. Will. J. c. 11. f. 6. (Death of 
Parties), 5 notis 


8. & 9. Will. 3. c. 17. (Eſcape), 6 notir, 
| 116 notis 
9. & 10. Will. 3. c. 15. (Awards), 21: 
24 

12. & 13. Will. 3. c. 13. (Privilege), 
146 v: 


Auxx. 5 
4+ Anne, c. 16, (Warranties), 193 #oti# 


.. 


— (Amendment), 48. 73 
4. & 5. Anne, c. 16. (Bail-Bond), 229 
notih 


7. Anne, c. 21, (Attainder), 41 notis 
c. 18. (Advowſon), 256 notit 


Gone THE StconD. 
Geo. 2. c. 23. (Attornies), g notit 


© ers c. 16. (Law Proceedings), 

78 notis 
5. Geo. 2. e. 30. (Bankrupts), 21 5 notis 
6. Geo. 2. c. 14. (Law Proceedings); 


78 notis _ 


8. Geo. 2. c. 16. (Hue and Cry), 74 notis 
7. Geo. 2. c. 15. (Owners of Ships), 85 
17. Geo. 2. c. 29. (Attainder), 41 notis 

20, Geo. 2. c. 37. (Sheriffs), 222 noris 


2. Geo. 2. c. 24. (Hue and Cry), 74 
notis 


24. Geo. 2. c. 18. (Challenges), 226 


notis 
26, Geo. 2. c. 27. (Quorum), 68 noti? 


c-. 33. (Marriage AQ), 22 
notit 
Go 


A TABLE OF PRINCIPAL MATTERS 


Gong THE THikD., 
7. Geo. 3. c. 21. (Juſtices of Peace), 
68 notis 
10. Geo: 3. c. 30. (Privilege), 146 netis 
19. Geo, 3. c. 44+ (Roman — 
f 3 


21. Geo. 3. c. 53. (Marriage Act), 22 
nati⸗ 


| SUMMONS. a 
1. A fummons is the firſt proceſs of an 
inferior court, and muſt iſſue before a 
capias can be awarded, 173 
2. In action of debt a ſummons is the 
firſtproceſs in the ſuperior court; and 
if the appear upon it, common 
bail only is required ; but if he do not, 
a capias iflues to hold to ſpecial bail, 
upon a ſuppoſition that he has con- 
temned the proceſs of law, 236 
3. The ſeſſions cannot exerciſe their au- 
thority between maſters and ſervants, 
unleſs the party complained of be 


fummoned to appear, Watkins v, Ed- 
wards, 287 
SUPERSEDEAS. 


1. The ſealing of a writ of error is a 
fuperſedeas to the execution, even 
though the writ varies from the re- 
cord, Hughes v. Underwood, 28 

2. The delivery of a certiorari is a fuper- 
fedeas ; and if the Court afterward 
proceed, an attachment ſhall iſſue, 
Smith's Caſe, 44 

3. In a writ of error returnable in par- 

liament, if no certain day be men- 
tioned, it ſhall not be a ſuper/edeas, 
Sedgwick v. Gofton, 106. 185 

4. The taking-out a writ of error is not a 
uperſedeas, unleſs it be allowed within 

four days, Ayres v. Lenthall, 112 

5. The delivery of a habeas corpus is a 
faperſedeas, although the writ be not 
returnable till after the Term, Haley's 
Cafe, 195 

6. In a writ of dower, if the return of 
the ſummons be contrary to 31. Eliz. 
c. 3. the Court will grant a ſuper/edeas 
to the grand cape, Furnis v. Water- 
boſe, 197 


2. In aſſampſt for 


1. Tender and refuſal may be Oo in 


7. A fuperſedeas is a writ which a ſhetiff, 


on going out of office, is bound to de- 
liver over to his ſucceſſor, Cakhrop v. 
Philips, 223 


8. In what caſe a arif of error ſhall be 2 
Juperſedeas, Duncombe's Cafe, 285 


SURPL USAGE. 


+ Although the 23. Hen. 6. e. 9. or- 


dains, that if ſheriffs take any obligation 
in other form than the ſtatute preſcribes, 
ſuch obligation ſhall be void ; yet a bond 
making the condition void is good, for 
theſe words may be rejected as ſur- 
pluſage, Maleverer v. Redſhaw, 35 

money had and re- 
ceived by the defendant for the plain- 
tiff, 76 the uſe of the defendant, the latter 
words may be rejected as ſurpluſage, 
Nofworthy v. Wyldeman, 1 


3. In the caption of an indictment, if the 


year of the king be ſtated, and the year 
of Our Lord be in Gwarkided of 
letters, it may be rejected as ſurpluſage, 

, 78 


SURVIVOR, 


If the condition of a bond be, that · if 


* the obligor ſhall pay yearly a ſum 
of money to two ſtrangers during 
« their two lives, that then, &c.” the 
payment ſhall ceaſe on the death of 
either of them, 187 


* 
TENANT IN COMMON. 


IF a tenant in common ſue without his 


companion, and the defendant do 
not plead co-tenancy in abatement, yet 
he ſhall only recover his moiety, 
Blackberough Y. Greaves, 102 


TENDER. 


ſatis faction of payment, 
H or phery, 


. 


77. 78 


2. In debt on bond, conditioned, that the 


defendant ſhall ſeal and execute a re- 
leaſe to the plaintiff, the 9 ** 
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Snot 
Baker v. Bulfrode, 104 


TITHE. 

1. Turf, gravel, and chalk, are not tithe- 
able, for they are part of the freehold, 
Amiles v. Chambers, 35 

may be payable to the on inſtead 
of the vicar, Tildell v. Walters, 50 


3. Ratings are not titheable, Peters v. 


Prideaux, 121 
8 cattle on _ nds ſhall 
paid to the parſon of that pariſh in 
whach the owner dwells, 216 


5. A modus to the rector is a good diſ- 
charge from payment of tithe to the 
vicar, 216 

6. Sheep fed in ftubble-fields ſolely for 
the purpoſe of manuring the land, are 


7. A modus to pay full tithe for all ſheep 
on the ground on a particular day, in 
lieu of tithe of ſheep for the reſt of the 
year, is bad, Moor v. Field, 229 
8. The tithes of rectories impropriate 
are, by 31. Hen. 8. c. 13. and 32. 
Hen. 8. c. 7. converted into lay-fees, 

259 


| TOLL, 

1. Toll-thorough cannot be claimed with- 
out ſhewing a conſideration, Haſpurt 
v. Wills, 48 

2. Toll upon the ſea cannot be preſcribed - 
for without alledging a conſide- 
ration, Warren v. Prideaux, 105 


3. Toll-traverſe may be claimed as ap- 
purtenant t a manor by a gue fate, 
ames v. Tohnfton, 231 

4. When zoll is claimed y, it ſhall 
be intended zoll-thorough, ibid. 
See Preſcription, Cuſtom. 


TRADE. 


The reftraints of 5. Eliz. e. 2. for fol- 


lowing a trade without having ſerved 
as — to it, do. not extend 
to trades carried on in country villages, 
Rex v. Turnith, - a6 

1 | | 


232 


TRAVERSE, 
See Pleading. 


TRESPASS. 
1. To treſpaſs for entering a houſe, the 


t may plead a licenee to enjoy 
the premiſes ſuch a day, &c. 
V. Seabright, I 8 

2. The Court will not increaſe d 
given in treſpaſs vi et armis if the in- 
jury was conſequential, Dodwell v. 
Burford, 24 
3. A ſheriff may maintain tre for 
taken out of his poſſeſſion after 
ſeizure on a fieri facias, and he ſhall 
recover damages for the tort, Wilbra- 
ham v. Sass, 30 
4+ If a man cut and carry away corn at 
the ſame time, it is aaa and not 
. felony, Emmer/on v. Annen, 89, 90 
6. To treſpaſs for immoderately riding 
the — mare, the defendant 
cannot plead that the plaintiff lent him 
the mare, gave him à licence to 
ride her, and that by virtue of this li- 
cence he and his ſervant rode the mare 
by turns, Bringle v. Morrice, 210 
7. Treſpaſs on the caſe may be brought 
in . but” not — 
vi er armis, Wing v. Jackſon, 215 
8. Treſpaſs for taking and impriſoning 
the plaintiff cannot Be juſtiied under 
an order of the court of chancery, 
Furlong v. Bray, 272 
9. Treſpaſs for taking money is bad, if 
it appear, either on the evidence, or 
_— pleadings on the part of the 
plaintiff, to have been a felonious 
taking, unleſs the offender has been 
ſecuted for the crime, Lurterel v. 
nell, 283 
10. To treſpaſs for taking money, the 
defendant ſhall not be permitted to 
ſhew that the taking was felonious ws 
5 283 


o 


TRIAL. 


1. The Court will not grant a new trial 
in actions for perſonal torts on the ground 
of exceſſive damages, except they appear 

from » par- 
I potis 
8. The 


to have been given 
tiality, or prejudice, 
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2. The Court will not ta new trial 
when the verdict ſubſtantial 
Juſtice, 2 

3. Jure, If the Court will grant a 

trial at bar for lands in Northumberland ? 
$5 

The Court will not grant 

ot an action of ſean. mag. on the ground 
of exceſſive damages, £d. Townſend v. 
Dr. Hughes, 232 

5. A perſon ſuing in form pauperis can- 
not have a new trial, Anonymous, — 

2 


TROVER. 


1. If a ſheriff bring trover for goods taken 
out of his poſſeſſion after ſeizure on 
a fieri facias, he can only recover the 
value of the goods, not, as he 
may in treſpaſs, damages for the tor- 
tious taking, Wilbraham v. Snow, 30 
2. Trover for ten pair of curtains and 
valons,” is, after verdict, ſufficiently 
certain, Tayler v. Wells, 46 


. Trover for © rick of hay” is 
i after verdict, Wood v. Davies, m_ 


— 


V. 


VARIANCE. 


1. WHERE the omiſſion or addition of a 
letter does not change the word ſo as 
to make it another word, the variance 
is not material, Fettyplace's Caſe, 

Ig notis 

2. Although a writ of error from 
the record, the ſealing of it is a ,- 
per/edear to the execution, Hughes v. 
Underwood, 28 

3. Avariance of Jaacob inſtead of Jacob, 
between a bond and the declaration on 
it, is not material, Aboab's Caſe, 107 


VENIRE FACTAS. 


1. A venire facias for the trial of a cauſe 
at the » ſhould not be returnable 
on a day certain, but generally at the 


next afſizes, Rex v. Serjeant and 9 
, I 


2. But a werire facias for the trial of u 
cauſe in an inferior court, ſhall not be 
generally at the next court, but on a 
day certain, ibid. $1 

3. In what caſe the Court will award a 
wvenire de novo, 101 notis 


a new trial 4. By 16. & 17. Car, 2. c. 8. if the ve- 


acias be awarded from any place 
e county in which the action is 
laid, it is ſufficient, 199 
5. By 4. 4 Ann. c. 16, every wenire 
facias be awarded from the body 
of the county in which the action is 
brought, 199 zotis. 


mre 
of 


VENUE. | 

1. The ling may change the venus before 
appearance; but in the caſe of a /ub- 
JeX the venus cannot be changed till 
appearance entered, 'S 
2. In covenant on a leaſe dated at York of 
lands 1n Berwick, and iflue joined on a 
breach aſſigned in Berwick ; the plain 
tiff, on a ſuggeſtion that Berwick is in 
3 may 2 the venue to the 
next adjoining Exgliſb county, Fackſen 
Sc. v. Mayor of Berwick, 36, 37 
3- A barriſter may lay his venue in Mid- 
dl:jex, and the Court will not change 
it on the uſual affidavits, Wingfelds 
Caſe, 64 
4. If a defendant remove a cauſe from an 
inferior court, and the plaintiff de- 
clare in the court above, the wenue 
may be changed on the ground that aſ- 
fizes were not held when the action was 
brought, Brown's Caſe, 118 


5. In tranſitory actions the venue may be 
laid in Mzddleſex, though the party 
live at Chefter, 121 

6. In an action on the caſe againſt the co- 
roners of the county 88 of Lan- 
caſter for making a falſe return to a 
non omittas, the venue may be laid in 


Middly/ex, Naylor v. Sharph, 198 


VERDICT. 


1. When a declaration will bear two 
conſtructions, and one will make it 
and the other bad, the Court 

after verdi& will take it in the better 
ſenſe, Nofworthy v. Wyldeman, 42, 43 
2. What 
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A. What matters are helped after verdi&t 
Via Jeofails), 73» 74» 75+ 169 
3. If a ſpecial verdict, on a will deviſing 
two different kinds of lands, omi: to 
find the ities of each kind, the 
Court will award a wenire facias de 
ao, 101 ti: 
4. In debt on bond, dated 20. March, to 
pay on the 28. March “ then next 
7 following,” it ſhall be intended, af- 
ter verdiR, to be the current month, 
Lifter v. Stanley, 112 
5. A verdict cures the defect of not ſtat- 
ing in what court a ſuit was com- 
menced, Smith v. Smith, 284 


der Jeofails, Abatement, Amendment. 


VIEW. 


1. A view is never granted before ap- 
pearance, unleſs in an aſſiſe, Auony- 
a, 41 

3. But now by 4. Anne, c. 16. the Court 
may order it at ſome convenient time 
before trial, &c. 41 git 


VILL. 


1. Every vill muſt have a diſtin con- 
ſtable ; but if there are ſeveral wills in 
the ſame pariſh, and the conſtable of 
the pariſh belongs alſo to the wz/ls, the 
whole forms but one vill, Waldron v. 

Roſcauld, 78 

2. If there are ſeveral tithings of Dale, 

Sale, and Downe, and a tythingman to 

each of them, yet if the conftable of 

Dale goes through all, they may go for 

ſeveral vills or for one vill, Green v. 

Proude, 117 


VISITOR. 


1. Who ſhall be wi/tor to a church with 
cure of ſouls, 12 
2. The Court will not grant a mandamus 
do reſtore the fellow of a college who 
has been deprived by the wiftor ap- 
pointed by the founder, Appleford”s 
Caſe, 82, 83 
3. If the fellow of a college be deprived 
according to the ſtatutes of the founder, 


the appeal muſt be to the vir, and 


then to the delegates, 85 


4. The chancellor is wifter the 
— 4 free chapels, and of all colleges 
of the king's foundation, 8 

5. In all eleemoſynary corporations there 

, are viſitors appointed either by the law 
or by the party, 85 

VOLUNTARY DEED. 

1. A deed may be voluntary, and 
not fraudulent, * — 

2. If a ſon be diſſolute, and the father 
ſettle his fortune ſo as to prevent the 

. fon from ſpending all, though there be 
no conſideration of money, yet it is 
not a fraudulent deed, 


VOUCHER. 


VU. 


USES. 


1. If a man ſeiſed in fee give and 
40 t, bargain and fell, alien, en- 
oh and confirm,“ certain lands to 
his daughter, in conſideration of blood 
and marriage, he thereby raiſes a «/e 
by way of covenant to ſtand ſeiſed, 
Scudamore v. Croſſing, 176 

2. Before the ſtatute 27. Hen. 8. c. 10. 
of Uſes, a man might either have re- 
tained the poſſeſſion and have departed 
with the uſe, or he might have de- 
parted with the poſſeſſion and have 
retained the uſe, or he might have de- 
parted with them both together, m 

17 

3, If a man grant a rent to one to the 


- © uſe of another, and covenant with the 


grantee to pay the rent to him to 
the, uſe of the ceſtui que uſe, the grantee 
may bring covenant if the rent is paid 
to the ceffui gue uſe inſtead of its being 
paid to him, the grantee, to the uſe bf 
the ceſtui que uſe, 223 
4+ The reſervation of a pepper-corn is 
ſufficient conſideration to raiſe a uſe, 
262, 263 

See 
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Ser Deviſe, Eſtate, Bargam and Sale, 
Covenant to ſtand ſeiſed, and Limita- 


USURY. 
uſury the corrupt agreemert makes the 
= void, and the taking illegal 
Intereſt incurs the penalty, Rex v. 
Allen, 69 


W. 


WAGER OF LAW. 


Wager of law is not allowed in an action 
debt upon a preſcription for a duty, 


WAGES. 


If a mariner or fhip-carpenter run away 
from the ſhip he loſes his wages, 93 


WALES. 

A certiorari lies to remove an. indictment 
for murder from the grand ſeſſion in 
Males, and the Court may direct it to 
be tried in the next Engliſh county, 
Morris's Cafe, 64. 68 


WARRANT. 


If a ſtatute dire& a commitment by tvs 
Juſtices, a warrant for ſuch purpoſe by 
one juſtice only, is void, Franklyn's Cafe, 

68 


WARRANT OF ATTORNEY. 


1. If a warrant of attorney be to enter 
judgment of a particular Term, or at 
any time after, it may be entered up at 


any time during the life of the attor- 


ney, Mynn's Cafe, I 
2. But if the warrant be general, and 
judgment be not entered within four 
Terms, permiſſion mult firſt be had from 
the Court on affidavit, I notis 


WARRANTY. 


1. A woman being tenant in tail, with 


remainder in fee to her ſiſter, marries ;' 


5 


the huſband and wife levy a fine to 
uſe of themſelves and the heirs of 


with a wary inſt them and the 
heirs of the : 
death of the wife without ifſae, may 
plead this ine and warranty in bar of 
the ſiſter's remainder in fee ; for the 
warranty being merely nominal as to 
the huſband not ſurvive as to him, 


but deſcended the ſiſter as collate · 
ral heir to his wife, Fowle v. Doble, 
182, 183 


2. If a man make a feoffment in fee 


with warranty, and take back an 
eftate in fee, the warranty is $ 
for he takes — allite 0s 


« 4. 1 tenant for life, remainder to 


in tail, remainder to his 
own right heirs, levies a fine with 
the death of the tenant for life, this 


warranty deſcending on the ſon will bar 


his entry as remainder-man in tail, 
notwi ing the conuſee of the 
fine comes in by way of uſe z for 
either the conuſee, or his heir, or his 
aſſignee, r 
warranty in bar to an ejectment for the 
land, Williamfon v. Hancock, 192 


4. By 4. Anne, c. 16. f. 21. all War- 


ranties by tenant for life deſcending 
to a remainder-man or reverſioner are 
void; and all collateral warranties by 
an anceſtor who has no Eſtate of inhe- 
ritance in, the land is void againſt his 
heir, | 193 notis 

But the collateral warranty of tenant 
in tail deſcending, though without 
aſſets, upon a remainder-man or re- 
verſioner, will bar the remainder or 
reverſion, 193 notis 


6. If huſband and wife levy a fine ſur 


conceſſit to 4. for ninety-nine years, 


if he ſhould ſo long live, with a gene- 
ral warrenty againſt all perſons during 
the ſaid term, an action of covenant 
will, on the death of the huſband, lie 
againſt the 2 upon the warranty, 


2 
WAS T 


Wootton v. 7 
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10 WASTE: dents to take tm — 
V. If a leſſee pull down a brewhouſe, Dot neither g's courts, nor the. 
and build ing houſes on dt Kin, Juſtices of the peace, can impoſe a 


it is waſte, Cole v. Forth, g5 x forit, Rogers v. Davenant, 194 
47 conſidered as waſte in a WILLS. 

a . to — — — * land and goods 

| þ may proved in prerogative 
$- — 3 * — _ — — » court, Stroud's Caſe, go 


ibid: 2. A paper- 1 


between father ſon, in which the 

* 1 father agrees to give the ſon ſo much, 
3 — 2 and the ſon agrees to pay ſuch debts, 
to be repaired, if it contain expreſſions reſembling 
WAY. the form of a will, ſhall be taken as a 


| a lat will, though it was both ſealed 
1. If a man have a right of way through and delivered as 4 deed, Green v. 
the houſe of another, he cannot uſe 


Proude, 117 
ſuch way at unſeaſonable hours, nor . 
bring an aQtion for ſtopping it, without 3 "ts 2 one l 
| having previouſly requeſted and * ting, and figned by the teſlator, or 
notice to have jit opened, 7; V- ſome other perſons in his preſence, 
- | 3 | 
2. Toan indictment for not repairing a opointment' : . 
rn. 5 by a feme — 14 rage 
bound Nr it, r ee weed ig 
en in evidence of the general iſſue,” See Deviſe, Evidence, Adminiſtration, 


2 


117 v0 


v. St. Andrews, 112, 113 
3. If 4. has a way over B.”s ground to a WITNESSES; 
cloſe called Blackacre, A. cannot juſtify See Evidence. 


driving his beaſts over this way to Pg 1-477 
Blackacre, and fo on to another cloſe WRIT OF ENQUIRY. 
lying beyond it, Howell v. King, 190, The Court will not ſtay the filing of 2 
: - 191 former vrit of enquiry becauſe of ar- 
$- If a bridge or highway be out of re- ceſfve damages, L 
par, 2 d:ftringas iſſue againſt the ; 
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